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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under reg- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
* authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act. 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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(A. D. 2019) 


In re MARKET AGENCIES at the Sioux City Stock Yard, Sioux City, Iowa. P&S 
Doc. No. 308. Decided December 12, 1945. 


Rates and Charges—Temporary Rate Increases 


Where it is agreed by the parties that changed conditions in the marketing 
of bulls justify an increase of 20 cents per head in respondents’ charges 
for buying bulls for immediate slaughter, a charge of 95 cents per head 
is prescribed as respondents’ buying charge for bulls for immediate 
slaughter, such increased charge to continue only until June 30, 1946. 


* John J. Murray for Production and Marketing Administration. Mr. D. H. 
Cunningham, of Sioux City, Iowa, for respondents. Mr. John B. Poin- 
dexter, Examiner. 


Lhe Cision by Thomas F. Flavin. Judicial Officer, 


ORDER ON PETITION FOR MODIFICATIONS 

On September 19, 1945, and September 28, 1945, orders were 
entered in this rate proceeding under the Packers and Stockyards 
Act, 1921, granting in part respondents’ petition for modification 
filed May 30, 1945. Those orders left undetermined respondents’ 
request for an increase of 20 cents per head, that is an increase 
from 75 cents to 95 cents per head, in respondents’ charges for buy- 
ing bulls for immediate slaughter. 

Respondents have submitted data indicating that a change in the 


marketing of bulls has occurred, that respondents must acquire 
singly from a number of sources the bulls necessary to fill buying 
orders and that the present charge of 75 cents per head is inade- 
quate. The Production and Marketing Administration has filed an 
amended answer conceding the reasonableness of respondents’ re- 
quest. 


ORDER 
95 cents per head is prescribed as respondents’ buying charge for 
bulls for immediate slaughter. Of course, as is the case with the 
other prescribed rates, this charge extends only to June 30, 1946, 
and is subject to all other conditions previously laid down in other 
orders entered in this proceeding. 


(A. D. 2020) 


In re J. F. Sapter & Company. P&S Doc. No. 1682. Decided December 12, 
1945. 


Cease and Desist—Sales to Employees—Reports to Consignors—Overcharging 
Consignors—Records—Profits on Resales 


Respondent, a market agency, is ordered to discontinue allowing an employee to 
purchase consigned livestock, failing to report the true names of pur- 


977 
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chasers of consigned livestock, overcharging consignors for feed and 
insurance, making false entries in records and reports, and keeping in- 
adequate and incorrect records, but profits taken on resales were not shown 
to have violated the regulations. 


Suspension of Registration—Responsibility for Compliance 


Although respondent is responsible for complying with statutory requirements, 
as he did not actually know of the violations, his registration is suspended 


for only ten days. 
Miss Rufe D. Edwards and Mr. James A. Doyle for complainant. Mr. John D. 
Lutz, of Cincinnati, Ohio, pro se. Mr. Richard F. Roche, Examiner. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seg.), instituted by a complaint 
filed on November 21, 1944, by the Office of Distribution, which has 
now been succeeded as complainant by the Production and Mar- 
keting Administration. It was alleged that John D. Lutz, oper- 
ating as J. F. Sadler & Company, the respondent, a livestock com- 
mission merchant at the Cincinnati Union Stock Yards, Cincinnati, 
Ohio, had overcharged customers, failed to report fully to them, 
made profits on consigned livestock purchased and resold on the 
same day, sold consigned livestock to an employee, made false en- 
tries in his records, kept incorrect records, and filed false annual 
reports. Respondent filed an answer on December 22, 1944, explain- 
ing some of the transactions involved and stating that the violations 
charged were innocent mistakes of employees, made without his 
knowledge. An oral hearing was requested. On April 20, 1945, a 
hearing was set for May 11 in Cincinnati, and Richard F. Roche 
of the Chicago office, Office of the Solicitor, was assigned as exam- 
iner by an Associate Solicitor. 

The hearing was held at the appointed time and place. Miss 
Rufe D. Edwards of the Indianapolis office and James A. Doyle, 
Regional Attorney in charge of the Chicago office, Office of the 
Solicitor, appeared for complainant, and respondent appeared in 
person. Arthur E. Warner, an accountant for complainant, pre- 
sented and explained his report of investigation of respondent's 
records. Alfred Louis Bunte, respondent’s hog salesman, Robert 
Campbell, Bunte’s assistant, Miss Beulah Schilling, respondent's 
bookkeeper, and Mr. Lutz testified. There is no dispute concerning 
the material facts, shown below in the Findings of Fact, and it is 
unnecessary to summarize the evidence here. Some phases of the 
testimony will be mentioned in the Conclusions. 

After the hearing, complainant suggested a cease and desist order 
and suspension of respondent’s registration for six months, on the 
basis that the violations were willful because the statute makes 
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A. D. 2020 J. F. SADLER & COMPANY 979 
respondent liable for the acts of his employees even if he did not 
have actual knowledge of them, and that it is inconceivable that so 
many beneficial mistakes could have been made innocently. Re- 
spondent filed a statement that the firm had existed since the Civil 
War with a good reputation, and that he had not known of the 
violations. He did not object to a cease and desist order, but asked 
that any suspension be held in abeyance. 

In his report, filed on July 7, 1945, the examiner proposed a cease 
and desist order and suspension of registration for thirty days. He 
said that mitigating circumstances entitled the respondent to leni- 
ency, but that it could not be overlooked that some of the violations 
were profitable and could lead to much abuse. Respondent did not 
file formal exceptions, but wrote that the suspension would be a 
hardship upon him and those who clear through him. He said that 
he desired to make oral argument “if necessary.” Complainant did 
not except. The record has been submitted to this office, where this 


decision has been prepared. 


FINDINGS OF FACT 
1. Respondent is John D. Lutz, an individual who at all times 
material herein was registered under the act and doing business as 
J. F. Sadler & Company, a market agency and dealer at the Cin- 
cinnati Union Stock Yards, a stockyard posted as subject to the 


act (9 CFR 204.1). 
2. On March 3 and April 10, 1944, respondent sold hogs, which 


he 


had been consigned to him for sale on commission, to John W. Holt, 
his employee. 

3. On August 30, September 9, and September 14, 1943, and on 
February 16, March 1, 8, 9, 10, and 11, and April 25, 1944, re- 
spondent sold consigned livestock to himself and reported to the 
consignors on the accounts of sales that the purchaser was “S Co” 
or “SB? 

4. Between January 3 and February 21, 1944, respondent made 
profits of $158.12 on resales of hogs which he had sold for con- 
signors to himself, the resales often being on the same day. 

5. Between January 3 and February 21, 1944, respondent re- 
ported to consignors for whom he sold hogs that feed fed to the 
hogs had cost $310.77, and collected that amount from the consign- 
ors, but such feed cost respondent only $195.50, above which he 
collected a profit of $115.27. 

6. During April 1944 respondent charged various consignors for 
whom he sold livestock more for insurance than he paid out for 


them. 


Profits resulting from resales of hogs purchased from con- 
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signors, and from overcharges for feed and insurance, were entered 
in respondent's feed account. Between January 28, 1943, and April 
27, 1944, these profits amounted to $1,098.07. Near the end of each 
month respondent withdrew the profits, sometimes in cash but usu- 
ally by check. . These withdrawals were recorded as payments for 
feed. The cancelled checks for these withdrawals were missing 
from respondent’s records when examined by an accountant for the 
Department, and were not produced although requested in writing 
by the accountant. 

8. Respondent placed in his records. and presented to an_ac- 
countant for the Department, a receipt on a printed form pur- 
“porting to show a payment of $27.58 to the stockyard company for 
feed, yardage, and insurance on May 26, 1944, but no such payment 
was made. This amount was withdrawn by respondent in cash on 
April 27, 1944, as one of the withdrawals mentioned in Finding 7. 

9. Respondent’s records were kept by Miss Beulah Schilling, his 
bookkeeper, who made the withdrawals mentioned above and left 
them in the safe, where respondent got them, knowing their source. 

10. In his annual report filed with the Department of Agricul- 
ture for 1948 respondent reported $6,150 cash on hand and $2,254.90 
accounts receivable, when his records showed $2,006.12 and $9,240.55 
for these items, respectively. He reported no liabilities, while his 
records showed liabilities of $7.657.78. The report did not disclose 
his income received from resale of hogs and overcharges on feed 
and insurance. His records show a net profit of $4,035.92, but he 
reported it as $2,454.90. 

11. In his anual reports for 1941, 1942, and 19438, respondent 
reported the gross values of livestock sold by him as $913,519.42, 
$1,159,762.72, and $1.429.702.32, but such gross values actually were 
$1,054,401.22, $1,459,762.00, and $1,711,048.14, respectively. 

12. The amount of the bond required of respondent depended 
partly upon the annual gross value of livestock sold (9 CFR, Cum. 
Supp., 201.28), and as a result of his understatements of such values 
in his annual reports. the amount of his bond was below what it 
should have been until the errors were discovered by the Department. 


CONCLUSIONS 


Allowing Holt, his employee, to purchase livestock which had 
been consigned to respondent for sale was in violation of section 
201.60 of the regulations under the act (9 CFR, Cum. Supp., Part 
201, as amended by 10 F.R. 1471). Using initials instead of the 


. 
4 


full and correct name of J. F. Sadler & Company in reporting sales 
to himself violated sections 201.43 and 201.59 of the regulations. 
Respondent should be ordered to discontinue such violations. 
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Section 201.59 of the regulations provides that if a market agency 
resells livestock purchased from a consignor “in one lot on the same 
day at a price higher than that remitted to the owner, such addi- 
tional price shall be rémitted” to the consignor. Complainant con- 
tends that the profits from resales on the same day mentioned in 
Finding 4, violated this provision. However, it is not clear from 
the record that the resales were in one lot, so as to be covered by 
the regulation. Furthermore. the profits accrued from gains in 
weight rather than from increases in price, the gains supposedly 
resulting from feed fed by respondent between his purchase and 
sale in each instance. It may be that the word “price” as used in 
the regulation could be construed to include the total amount. re- 
ceived as well as the price per pound, but we would not so construe 
it without more information than this record contains. Accordingly, 
respondent is not ordered to forego profits on resales, but he should 
realize that he must be very careful and scrupulously observe every 
requirement if he chooses to purchase livestock which he sells as 
agent for a consignor. 

The testimony indicates that feed accounts seldom balance to the 
penny because some feed will be wasted and some left over, but that 
such accounts if properly kept will show only a slight profit or 
loss. The figures in Finding 5 show that consignors of hogs were 
consistently overcharged for their feed. The insurance overcharges 
were only a few cents in each case, but they were inexcusable, These 
overcharges constituted violations of common honesty and of sec- 
tions 304, 307, and 312 of the act. authorizing a cease and desist 
order and suspension of respondent’s registration. 

It is clear from the Findings of Fact that respondent's records 
and reports were inadequate and contained many inaccuracies and 
false entries. in violation of sections 401 and 402 of the act. The 
facts were not denied, and the explanation offered was that they 
were the result of innocent mistakes by the bookkeeper. We might 
conceive of some one, being under the stress of overwork during 
war time and not knowing just what to do. innocently carrying 
data concerning resales of hogs in the feed account, and withdraw- 


ing total profits in the account to make it balance, as respondent’s 
bookkeeper testified she did. But charging the profits as payments 
for feed, the missing checks, the false receipt. and the fact that the 


“mistakes” were always in respondent’s favor, cannot be explained 
aWay as innocent. 

The statute specifically makes a registrant liable for the acts of 
his employees. The testimony is that respondent did not have actual 
knowledge of the violations. We made no specific finding on this, 
because he was the only one who appeared to benefit by so many 
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violations, but for the purposes of this decision we assume that all 
of the violations were employees’ acts which were actually unknown 
to respondent at the time. Considering this, and the alleged good 
reputation of the firm, the periods of suspension recommended by 
complainant and the examiner seem unnecessary. The violations 
were so numerous and repeated, however, that in addition to a cease 
and desist order, a short suspension of ten days should be ordered, 
and should not be held in abeyance. When respondent chose to 
engage in a regulated business, he became responsible for seeing 
that the business is operated in accordance with the law applicable 
to it, and if he is unable to meet this responsibility, he should be 
prepared to incur a much greater hardship than this suspension 
will be. 
ORDER 


Respondent's registration under the act is suspended for ten days, 
beginning on the effective date of this order. 

Respondent shall cease and desist from; 

1. Operatin 


oO 
ro 


yard during the suspension of his registration ; 

2. Allowing an employee to purchase livestock which has been 
consigned to him for sale on commission ; 

3. Failing to show the correct name of the purchaser on ac- 


counts of sale rendered to consignors for whom he sells livestock; 

4. Charging consignors for whom he sells livestock on commis- 
sion more than he pays out for them for feed or insurance; 

5. Failing to keep records correctly showing all transactions 
involved in his business; 

6. Carrying records of resales of hogs in his feed account; and 

7. Making false entries in his records or in his reports to this 
Department. 

Copies hereof shall be served on respondent by registered mail 
or in person, and on complainant. Except as to service. this order 
shall become effective on the 20th day after this date. 


(A, D. 2021) 
In re BEN MAZER. P&S Doc. No. 1680. Decided December 14, 1945. 


Granting Application for License 


An applicant for a license as live poultry dealer who meets financial require 
ments of the act, and over two years have elapsed since applicant par- 
ticipated in activities which gave rise to revocation of a license issued 
to a corporation, his application for a license is granted. 


Mr. Rogers N. Robinson for complainant. Mr. Paul T. Smith, of Boston, Massa 
chusetts, for respondent. Mr. Leonard O. Carson, of Philadelphia, Pennsyl- 
vania, and Mr. T. V. Griffith, of Washington, D. C., Examiners. 
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Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seg.). Ben Mazer, Danielson, Connecti- 
cut, on January 12, 1944, applied for a license under the act 
to deal in live poultry in Boston, Massachusetts, New York, New 
York, and Newark, New Jersey, cities designated as subject to the 
live poultry provisions of the act. On January 25, 1945, a hearing 
was set and an Associate Solicitor assigned Leonard O. Carson of 
the Philadelphia office, Office of the Solicitor, as examiner. <A hear- 
ing was held before him in Boston on February 1, 1945. Rogers N. 
Robinson of the Office of the Solicitor appeared for the Office of 
Marketing Services, now Production and Marketing Administra- 
tion, and Paul T. Smith of Boston appeared for Mr. Mazer. 

After the hearing and after the issuance of an examiner’s report, 
we issued, on August 10, 1945, an order remanding the proceeding 
for further hearing, Jn re Ben Mazer, 4 A.D. 651 (1945). The 
hearing was reopened on September 11, 1945, at Boston before Mr. 
Carson and the same individuals represented the parties hereto. 
The testimony of an accountant for the Packers and Stockyards 
Division shows that the applicant has satis‘ied the accountants that 
his financial condition is satisfactory, that he meets the require- 
ments of the act and shows an excess of working capital over such 
requirements of $1,308.08; and that this said amount is above the 
average week’s sales for a year. 

Due to the resignation of Mr. Carson, T. V. Griffith, Office of 
the Solicitor, Washington, D. C., prepared and issued an examiner’s 
report recommending the granting of the license sought. No excep- 
tions to this report have been filed. 


FINDINGS OF FACT 

1. Boston, Massachusetts, New York, New York, and Newark, 
New Jersey, are cities, markets, or places duly designated as falling 
within the provisions of Title V of the Packers and Stockyards Act 
1921, as amended. 

2. A license under Title V of the act has never been issued to 
the applicant as an individual. 

3. More than two years have elapsed since applicant participated 
urthe activities which gave rise to the revocation of the license issued 
to Mazer Live Poultry Corporation (Jn re Mazer Live Poultry Cor- 
poration, 1 A.D. 528 (1942)). 

4. On August 31, 1945, the applicant had current assets of 
$4,764.47 and current liabilities of $2,464.41, or a working capital 
of $2,300.06. 


? 





984. PACKERS AND STOCKYARDS ACT, 1921 A. D. 2022 


5. Twenty-five percent of the average weekly purcliases of live 
poultry made by the applicant during the year September 1, 1944, 
to August 31, 1945, is the sum of $991.98, 


CONCLUSIONS 
The applicant has sufficient assets and free working capital to 
meet the requirements of the act and regulations and no other rea- 
sons for failing to grant the license have been established in this 
proceeding. 
ORDER 
The application for license shall be granted. 


Copies hereof shall be served on the parties. Except as to service, | 


this order shall become effective on the tenth day after this date. 


(A. D, 2022) 


In re Houston LivestocK COMMISSION COMPANY. P&S Doc. No. 1698. Decided 
December 14, 1945. 


Cease and Desist—Violation of Act 


Respondent, a commission company, is ordered to cease and desist from 
failing to isolate shippers’ proceeds and using such moneys for purposes 
other than the payment of lawful marketing charges and remittance of 
net proceeds to shippers, taking livestock consigned to it on a commission 
basis in its own account, selling livestock to its employees, and issuing 
accounts of sale to consignors which do not show the names of purchasers, 


Mr. John B. Poindexter for complainant. Mr. P. A. Lundy, of Houston, Texas, 
for respondent. Mr. John J. Murray, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer, 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seg.), instituted on 
March 31, 1945, by a complaint filed by the Office of Marketing Serv- 
ices, now consolidated in the Production and Marketing Administra- 
tion. L. E. Sklar and L. H. Warneke, doing business as the Houston 
Livestock Commission Company, were charged with endangering the 
faithful and prompt accounting of proceeds received from the sale 
of livestock consigned to them for sale on a commission basis because 
their current liabilities exceeded their current assets so that there 
was a capital de‘icit of $16,388.58 on October 31, 1944. It was also 
charged that they had used shippers’ proceeds for purposes of their 
own and that they had taken livestock consigned to them for sale 
on a commission basis into their own account and rendered accounts 
of sale to the consignors which showed that someone else had _pur- 
chased the animals; that they had sold livestock to their employees; 
that they had rendered accounts of sale to consignors which did 
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not truly show the names of the purchasers; and that they had failed 
to keep such books and records as fully and correctly disclose all 
transactions involved in their business. 

The examiner assigned to the proceeding. John J. Murray, pre- 
pared and issued an examiner's report proposing only a cease and 
desist order and stating that a suspension of respondents’ registra- 
tion would not be necessary in view of the representations in re- 
spondents’ answer that the violations of the act complained of had 
been remedied. Subsequently, on November 13, 1945, the Produc- 
tion and Marketing Administration filed a motion alleging that 
L. H. Warneke withdrew from the partnership and registration of 
L. H. Warneke leaving only L. E. Sklar as the registrant and as 
owner of the Houston Livestock Commission Company and that, 
contrary to the representations in respondents’ answer, a further 
audit of respondents’ books had disclosed a working capital deficit 
of at least $2,266.92, that a separate “shippers’ proceeds” account 
had not been established, and that respondents’ books and records 
were only partially posted at the time of the audit made during 
October 1945 in that the ledger was posted only to May 1, 1945, 
and the cash book for September 1945 was not completed until 
October 1945. The motion asked that the record include the facts 
alleged therein or that the shortened procedure (§ 202.17 of the 
rules of practice) be utilized for this purpose. The motion also 
recommended that respondent L. E. Sklar be given an opportunity 
to restore the deficit in working capital within 20 days and that, 
if he did not do so, the registration be suspended for 60 days. 

By a letter dated December 4, 1945, L. E. Sklar claims that the 
capital deficit has been made up and that a separate “shippers” pro- 
ceeds” account has been established. This letter was supplemented 
by a letter from the Union State Bank, East Bernard, Texas. 

Official notice may be taken of the change in registration and 
under the disposition of the proceeding in Conclusions and Order, 
no further procedural steps to get in the other additional facts are 
necessary. 

FINDINGS OF FACT 

1. Respondents L. E. Sklar and L. H. Warneke, who did busi- 
ness as the Houston Livestock Commission Company, were regis- 
tered with the Secretary of Agriculture as a market agency and 
dealer at the Port City Stock Yards, Houston, Texas, at the times 
of the violations alleged in the complaint. This place of business 
has been found by the Secretary to be a “stockyard” within the 
meaning of that term as it is used in the act and the regulations. 
Notice of such finding had been given to the public and to the 
operators of the yard. 
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2. On October 31, 1944, the respondents had current assets in 
the sum of $25,341.20 and current liabilities in the sum of $41,729.78, 
so that there was a capital deficit in the amount of $16,388.53. 

3. During the month of October 1944 and at divers other times 
during the year 1944, the respondents used shippers’ proceeds for 
purposes of their own. 

4. On June 29, July 21, and November 21, 1944, respondents 
sold cows consigned to them for sale on a commission basis to 
respondent L. E. Sklar and in accounting to the consignors showed 
“Wallace” or “Sealy” as the purchasers. 

5. On June 23, July 27, and August 31, 1944, respondents sol 
cows received for sale on a commission basis to an employee, one 
Arthur Gray. 

6. On June 27, July 31, August 30, September 6, and November 1, 
15, 21, and 23, 1944, respondents issued accounts of sale to consign- 
ors of livestock sold by them on a commission basis which showed 
the purchasers as “Ruskin #2” or “Ruskin”, when the animals had 
been sold to Ruskin Fisk of Fort Worth, Texas. 

7. On July 25 and 27, and September 6 and 9, 1944, respondents 
sold livestock on a commission basis and rendered accounts of sale 
to their consignors which did not show the true name of the pur- 
chasers of the animals. 


8. During the first six months of 1944, respondents’ books and 
records were only partially posted. 


9. During the period from June 30, 1944, to and including De- 
cember 18, 1944, respondents failed to keep accounts such as to 


reflect monthly balances, 

10. During the year 1944 and at divers other times, respondents 
made it impossible to ascertain the true financial condition of their 
business by failing to reconcile their bank account. 

11. On September 6, 1944, respondents sold 2 hogs, received for 
sale on a commission basis, to P. A. Lundy, an employee. 

12. About July 16, 1945, respondent L. H. Warneke withdrew 
from the Houston Livestock Commission Company and from the 
registration of L. H. Warneke and L. FE. Sklar leaving L. E. Sklar 
as the registrant and apparently the proprietor of the business. 


CONCLUSIONS 
Failure to isolate shippers’ proceeds and using such moneys for 
other purposes violated section 201.41 of the regulations and was 
an unreasonable and unfair practice in violation of sections 307 and 
312 of the act. Jn re Wootten Commission Company, 4 A.D. 2. 
Such improper handling of shippers’ funds is not only a violation 
of a regulation of the Department, but a violation of the funda- 
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mental concepts of honesty and fair dealing between principal and 
agent. 

In taking livestock consigned for sale on a commission basis into 
their own account and using misleading accounts of sale violated 
section 201.59 of the regulations as well as sections 307 and 312 of 
the act. Such practice raises suspicion as to the purpose even though 
the record does not disclose any monetary gain to the respondents. 

Selling consigned livestock to employees demonstrates a complete 
disregard for the regulations. Section 201.60 of the regulations pro- 
hibits such sales in unqualified terms. 

Issuing accounts of sale which were not true written accounts of 
such sales showing the true names of the purchasers is a practice 
prohibited by the regulations (Sec. 201.43). 

Respondents’ failure to keep such accounts, records, and memo- 
randa as would fully and correctly disclose all transactions involved 
in their business violates the direction of section 401 of the act. 
and, therefore, an order should issue prescribing the manner and 
form in which such accounts, records, and memoranda shall be 
kept. 

Respondents’ violations would ordinarily warrant suspension of 
the registration. But in view of the admissions in the answer and 
the explanations given, the examiner proposed only a cease and 
desist order. The answer was apparently misleading or untrue in 
some particulars according to the motion filed by the Production 
and Marketing Administration after the issuance of the examiner’s 
report. At any rate, the motion recommends that respondent Sklar 
be given the opportunity to restore the working capital deficit and 
to establish a “shippers’ proceeds” account. According to the let- 
ters referred to in the Preliminary Statement, these have been ac- 
complished. Accordingly, only a cease and desist order is entered 
but leave should be given to the Production and Marketing Ad- 
ministration to reopen the proceeding within 90 days if investiga- 
tion discloses that respondent Sklar has not accomplished what he 
claims. Since Warneke has withdrawn from the registration, the 
order will apply only to Sklar but, if Warneke should resume busi- 
ness under some other name, the violations found here will be taken 
into consideration in evaluating the penalty to be assessed against 
him for any future violations. 


ORDER 


Respondent L. E. Sklar shall cease and desist from: 

1. Directly or indirectly using shippers’ proceeds for purposes 
other than the payment of lawful marketing charges and remittance 
of net proceeds to shippers; 
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2. Taking livestock into his own account except in accordance 
with the provisions of section 201.59 of the regulations ; 

3. Permitting employees to deal in consigned livestock; and 

4. Delivering accounts of sale to consignors which do not show 
the names of the purchasers. 

Respondent shall deposit the gross proceeds received from the sale 
of livestock on a commission basis in a separate bank account desig- 
nated “Shippers’ Proceeds Account” or some similar identification 
from which account disbursements shall be made only for the pur- 
poses for which he may use shippers’ proceeds, and he shall keep 
records clearly showing the handling of these funds in accordance 
“with this order and the regulations under the act. 

Respondent shall keep such accounts, records, and memoranda as 
will fully and correctly disclose all the transactions involved in 
his business, particularly ledger accounts, accounts receivable, pro- 
ceeds receivable, bank account, accounts payable, and net worth and 
shall reconcile his bank account at monthly intervals so that it will 
be possible to ascertain the true financial condition of the business. 
Respondent shall completely post accounts, records, and memoranda. 

Leave is given to the Production and Marketing Administration 
to reopen this proceeding within 90 days in the event that investi- 
gation shows that respondent has not restored working capital deficit 
or has not established a “shippers’ proceeds” account. 

Copies hereof shall be served upon respondent and the complain- 
ant. Except as to service, this order shall become effective on the 
tenth day after its date. 


(A. D. 2023) 


In re MARKET AGENCIES at Omaha Union Stock Yards, Omaha, Nebraska. P&S 
Doc. No. 143. Decided December 18, 1945. 
Supplemental Consent Order—Extension of Provisions of Order 


Provisions of the order of June 9, 1945, are continued in effect to and in- 
cluding June 30, 1946, unless extended or modified by subsequent order. 


Mr. John B. Poindexter for Production and Marketing Administration. Mr. 
Alexander McKie, Jr., and Mr. A. D. Majors, both of Omaha, Nebraska, 
for market agencies; Messrs. J. R. Flynn, Joe McClenegham, Jr., and Rich- 
ard Van Ackeren, all of Omaha, Nebraska, for other respondents. Mr. 
John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 
On June 9, 1945, Thomas J. Flavin, Assistant to the War Food 
Administrator, entered an order (4 A.D. 451) extending and modi- 
fying the provisions of prior orders in this proceeding to and in- 
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cluding December 21, 1945. 

On November 19 and 30, 1945, the respondents filed petitions re- 
questing that the schedule of rates and charges prescribed by the 
order of July 29, 1941, and subsequent extensions of said order, 
including the order of June 9, 1945, be extended and continued in 


effect to and including June 30, 1946, 

The Livestock Branch, Production and Marketing Administra- 
tion, has filed an answer to such petitions, recommending that the 
provisions of the supplemental consent order be extended as _ re- 


quested. 

Since the parties to the proceeding agree that the provisions of 
the order of June 9, 1945, should be extended, all of the provisions 
of that order are continued in effect to and including June 30, 1946, 
unless hereafter extended or modified by subsequent order. 

Any petition for further extension or modification of the pro- 
visions of this order shall be submitted on or before May 31, 1946. 

Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Livestock Branch, Production and 
Marketing Administration. 


(A. D. 2024) 
In re MARKET AGENCIES at the Kansas City Stock Yards. P&S Doc. No. 311. 
Decided December 18, 1945. 
Supplemental Consent Order—Extension of Provisions of Order 


Provisions of the order of June 3, 1944, are continued in effect to and including 
June 30, 1946. 


Mr. John J. Curry for Production and Marketing Administration. Messrs. 
R. A. Willis, W. G. Bernhardt, Lester H. Ryon, and Dick Arnett, Jr., all of 
Kansas City, Missouri, for respondents. Mr. John J. Murray, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer, 


SUPPLEMENTAL CONSENT ORDER 

On June 9, 1945, an order (4 A.D. 452) was entered extending the 
provisions of the order of June 3, 1944 (3 A.D. 492), and other prior 
orders to and including December 31, 1945. The respondents have 
petitioned for a further extension of the suspension in this docket 
under the same terms and conditions for a period of six months 
after the expiration of the existing order and the Livestock Branch 
of the Production and Marketing Administration has recommended 
that this petition be granted. 


ORDER 
Inasmuch as the parties are agreed, the provisions of the order of 
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June 3, 1944, supra, are continued in effect to and including June 
30, 1946. 
Any petition for further extension or modification of the pro- 
visions of this order shall be submitted on or before June 15, 1946. 
Copies hereof shall be served upon the respondents by registered 
mail or in person, and upon the Production and Marketing Ad- 
ministration, 


(A. D. 2025) 


In re MARKET AGENCIEs at the Union Stock Yards, Denver, Colorade (formerly 
styled as American Commission Company et al.). P&S Doc. No. 435. 
Decided December 18, 1945. 


Supplemental Consent Order—Extension of Provisions of Order 


Provisions of the order of December 28, 1944, are hereby continued in effect 
to and including June 30, 1946, unless this order shall be extended or 
modified by a subsequent order. 


Mr. John J. Murray for Production and Marketing Administration. Mr. Lynn 
S. Kemper, of Denver, Colorado, for respondents. Mr. John B. Poindexter, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 


On June 9, 1945, the Assistant to the War Food Administrator 
entered an order (4 A.D. 453) extending and modifying the pro- 
visions of prior orders in this matter to and including December 
31, 1945. 

On December 3, 1945, the respondents filed a petition requesting 
that all provisions of prior orders, dated February 13, 1943 (2 A.D. 
45), February 14, 1944 (3 A.D. 97), June 27, 1944 (3 A.D. 493), 
December 25, 1944 (3 A.D. 1079), and the order of June 9, 1945 
be extended and continued in effect to and including June 30, 1946. 

The Production and Marketing Administration has filed an an- 
swer to such petition recommending that the requests made in such 
petition be granted. 

The provisions of the prior orders above mentioned, including 
the order of December 28, 1944, are therefore continued in effect to 
and including June 30, 1946, unless hereafter extended or modified 
by a subsequent order. 

Any petition for further extension or modification of the provi- 
sions of this order shall be submitted on or before May 30, 1946. 

Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Production and Marketing Ad- 
ministration. 
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(A. D. 2026) 


In re LEo Harpy, doing business as Leo Harpy LivestocK CoMMISSION Com- 
PANY et al. P&S Doc. No. 1532. Decided December 18, 1945. 


































Supplemental Consent Order—Extension of Suspension of Order 


Provisions of the order of December 26, 1944, extended by consent of parties to 
and including June 30, 1946. 


Mr. John J. Murray for Production and Marketing Administration. Leo Hardy 
Livestock Commission Company, et al., of St. Louis, Missouri, pro se. Mr. 
John J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 

On December 26, 1944, an order (3 A.D. 1069) was entered ex- 
tending and modifying the provisions of prior orders entered in 
this docket. On June 2, 1945, an order (4 A.D. 499) was entered 
extending the provisions of the aforesaid order to December 31, 
1945. On December 3, 1945, the respondents petitioned for a further 
extension of the provisions of the aforesaid order for a period of 
six months. The Livestock Branch, Production and*Marketing Ad- 
ministration, recommends that the petition be granted. 

The terms and provisions of the order of December 26, 1944, 
supra are continued in effect to and including June 30, 1946, unless 
this order shall be modified before that date. 

Any petition for further extension or modification of the provi- 
sions of this order shall be submitted on or before May 31, 1946, 

Copies hereof shall be served upon the respondents by registered 
mail, or in person and on the Livestock Branch. 


(A. D, 2027) 


In re MARKET AGENCIES at the Sioux City Stock Yards, Sioux City, Iowa. P&S 
Doc. No. 308. Decided December 26, 1945. 


Consent Order—Extension of Provisions of Order 


Provisions of the order of December 27, 1944, as modified by the orders of 
September 19 and September 28, 1945, and December 12, 1945, extended 
by consent of the parties to and including June 30, 1946. 


Mr. John J. Murray for Production and Marketing Administration. Mr. D. H. 
Cunningham, of Sioux City, Iowa, for respondents. Mr. John B. Poin- 
dexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 


On June 29, 1945, the Assistant to the War Food Administrator 
entered an order (4 A.D. 462) continuing in effect, to and including 


December 31, 1945, the provisions of the supplemental consent order 
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of December 27, 1944 (3 A.D. 1070). On September 19 and Sep- 
tember 28, 1945, the Assistant to the Secretary of Agriculture en- 
tered orders granting increases in respondents’ charges for selling 
hogs, calves, and cattle as requested in their petition for modifica- 
tion filed May 30, 1945, and on December 12, 1945, an order was 
entered granting an increase in respondents’ charge for buying 
bulls for immediate slaughter. 

On December 4, 1945, the respondents filed a petition requesting 
that the provisions of the supplemental consent order of December 
27, 1944, as modified by the orders of September 19 and September 
28, 1945, and December 12, 1945, be extended and continued in 
éffect to and including June 30, 1946. 

The Production and Marketing Administration has filed an an- 
swer to such petition recommending that the requests made in such 
petition be granted. 

The provisions of the order of December 27, 1944. as modified by 
the orders of September 19 and September 28, 1945, and December 
12, 1945, are therefore continued in effect to and including June 30, 
1946, unless hereafter extended or modified by a subsequent order. 

Any petition for further extension or modification of the pro- 
visions of this order shall be submitted on or before May 30, 1946. 

Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Production and Marketing Ad- 
ministration, 

(A. D. 2028) 
In re MArKer AGENCIES at the Union Stock Yards, Chicago, Illinois. P&S 
Doc. No. 402. Decided December 26, 1945. 


Consent Order—Extension of Provisions of Order 


Provisions of order of June 1, 1945, are continued in effect to and including 
June 30, 1946, unless this order shall be modified before that date. 


Mr. John J. Curry for Production and Marketing Administration. Messrs. 
H. R. Park, D. L. Swanson, E. J. Callahan, and Andrew Olson, all of Chi- 
cago, Illinois, for respondents. Mr. 7. Vincent Griffith, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer, 


SUPPLEMENTAL CONSENT ORDER 

The respondent market agencies at the Union Stock Yards, Chi- 
cago, Illinois, have filed petitions requesting that the provisions of 
the order of June 1, 1945 (4 A.D. 449) be extended for a period of 
six months, subject, however, to the right of petitioners to file sup- 
plemental petitions seeking an increase in the livestock commission 
rates now in effect. The Production and Marketing Administration 
has given consideration to the petitions and recommends that the 


prayer of the above petitions be granted. 





con 
sha 

A 
slol 
Co} 


in | 


Whe 


The 


Mr. 


Dee 


T 
yar 


inaf 


Visi¢ 
ing 
clan 
$475 
T 
com| 
ship 
stee) 
of 1 
lette 








°S 


1s 


— 





A. D. 2029 PITTMAN v. WOOTTEN COMMISSION COMPANY et al. 993 


ORDER 

The terms and provisions of the order of June 1, 1945, supra, are 
continued in effect to and including June 30, 1946, unless this order 
shall be modified before that date. 

Any petition for further extension or modification of the provi- 
sions of this order shall be submitted on or before May 31, 1946. 
Copies hereof shall be served on the parties by registered mail, or 
in person. 


(A. D. 2029) 


J. R. Pittman v. WoorteN ComMMISssION COMPANY and the Str. Louris NATIONAL 
Stock YArps CoMPANy. P&S Doc. No. 1700. Decided December 26, 1945, 


Reparation—Failure to Exercise Reasonable Care 


Respondent commission company’s failure to exercise reasonable care in han- 
dling truckload of cattle delivered to it by complainant, as a result of 
which three animals were lost or mixed, entitles complainant to an award 
of reparation against respondent commission company for loss sustained 
by complainant. 


Damages—Traveling Expenses 


Where the complainant does not offer any proof of any amounts paid, a claim 
for expenses incurred in attending a hearing is disallowed. 


Damages—Attorney’s Fees 


The complainant’s claim for attorney’s fees cannot reasonably be considered 
as damages sustained by reason of respondent commission company’s failure 
to render reasonable stockyard services. 


Mr. W. F. Feutz, of Mexico, Missouri, for complainant. Messrs. J. R. Wootten 
and Otto V. Moesch, both of National Stock Yards, Illinois, for respondents, 
Mr. John E. Donahue, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer, 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), here- 
inafter referred to as the Act, 

The complaint was filed with the Packers and Stockyards Di- 
vision of the Office of Distribution, now the Production and Market- 
ing Administration, Department of Agriculture, on March 26, 1945, 
claiming reparation against the respondents in the amount of 
$475.00, plus attorneys’ fees and expenses of attending hearings. 

The complainant alleges that he consigned 16 cattle to respondent 


commission company to be on the January 2, 1945 market; that the 
shipment consisted of two black steers, one red steer, 12 hereford 
steers and one roan heifer, having a total weight before shipment 
of 16,240 pounds; that on January 4, 1945, complainant received a 
letter from respondent commission company stating that there was 
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“some mixup in the cattle” and that respondent commission com- 
pany forwarded a sales account to complainant for 13 steers, one 
crippled steer and one heifer, having a total combined weight of 
13,740 pounds, and that 12 steers sold at $12.75 (the sales account, 
complainant’s Exhibit No. 2, shows 13 steers sold at $12.75), one 
at $11.50 and the heifer at $12.50 per hundredweight, and that the 
respective weights on the sales account were 12,010, 880 pounds and 
850 pounds. The complainant sets out a quotation from a letter 
written by respondent commission company to complainant stating 
that the commission company was “over a calf in addition to the 
bull but was short one animal on another ownership * * * to whom 
we think this calf belonged but * * * it is just a little bit mixed 
up though granted everyone’s intentions are good” and that “* * * 
It is probable that some mixup occurred at the truck chutes. The 
steers we sold for your A-C were all pretty good quality herefords.” 

Respondent commission company filed an answer April 16, 1945, 
stating that according to its records the steers were delivered Jan- 
uary 2, 1945, to pen No. 542 and were yarded with a shipment of 
heifers belonging to another consignor, and that but 14 steers and 
one heifer were in the complainant’s consignment. Respondent stock- 
yards company filed an answer April 28, 1945, stating that on Jan- 
uary 2, 1945, 16 cattle were received, consigned by complainant to 
respondent commission company and that an employee of respondent 
stockyards company delivered the 16 cattle from the truck unload- 
ing chute to holding pen No. 144 (c), which was set aside for the 
drive-in agency designated by respondent commission company to 
handle the commission company’s animals. Respondent stockyards 
company further contended that after the cattle were placed in the 
drive-in agency's holding pen by the stockyards company employee, 
complete jurisdiction over delivery of the cattle to the respondent 
commission company’s sales pens was in the hands of the drive-in 
agency and denies liability, 

Complainant on May 5, 1945, requested an oral hearing in the 
matter. The hearing was held at St. Louis, Missouri, on September 
7, 1945, before John E. Donahue, Office of the Solicitor, Department 
of Agriculture, who was designated Examiner on August 10, 1945. 
The complainant was represented by W. F. Feutz, Attorney in Fact; 
the respondent commission company by J. R. Wootten one of its 
partners; and the respondent stockyards company by Otto. V. 
Moesch, Vice President. 

Evidence presented at the hearing by the complainant established 
that complainant’s 16 animals were weighed by him on January 1, 
1945, shortly before they were loaded on the truck for shipment to 
the stockyards and that the total weight was 16,240 pounds. Com- 
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plainant’s testimony on the weights of the animals at the point of 
loading was amply supported by credible witnesses. The testimony 
further established that the animals were duly delivered to re- 
spondent’s stockyards on January 2, 1945, at approximately 7:00 
a.m, and were unloaded by an employee of respondent’s stockyards 
at chute No. 18-C. The 16 animals were then driven by a stock- 
yards employee to holding pen No. 144-C. The owner of the trucks 
in which the animals were transported from complainant’s premises 
to the stockyards followed the shipment and witnessed the herding 
of complainant’s cattle in holding pen No. 144-C. At the time the 
complainant’s shipment of 16 cattle was intact. Holding pen No. 
144-C was a pen allotted to the White Driving Service. White’s 
Driving Service was responsible for delivering cattle that had been 
delivered to stockyards via motor truck to the sales pens of re- 
spondent commission company. 

Mr. Martin H. White, operator of the driving agency, testified 
that when the complainant’s consignment was driven to the com- 
mission company’s sales pens they were mingled or “jackpotted” 
with other cattle and that the total number of animals in the drive 
from the holding pens to the commission company’s sales pens was 
probably 40 or 45 head. 

Mr. J. R. Wootten for respondent commission company testified 
that the complainant’s cattle had been yarded in his sales pen No. 
542 between 8:30 and 9:00 a.m. on January 2, 1945, and that his 
first contact with the cattle was between 9:00 a.m. and 9:15 a.m., 
at which time there were 14 steers, one heifer and one medium weight 
calf to offset the “16 head supposedly the property of and included 
in the J. R. Pittman consignment.” 

That the 14 steers were yarded in pen No. 546 and were subse- 
quently sold at $12.75 per hundredweight; and that one of the steers 
credited by Mr. Wootten to complainant’s shipment was a “red or 
possibly slightly mottle face plainer quality animal than the rest, 
showed signs of having possibly been down on the truck * * * 
bruised or slightly crippled.” Mr. Wootten was not certain of the 
description of a heifer weighing 850 pounds which he credited to 
and sold for the complainant’s account at $12.50 per hundredweight. 
Mr. Wootten stated that he had no recollection of having seen any 
black steers in the complainant’s shipment; that the respondent 
commission company on January 2, 1945, rendered to complainant 
a sales account for 15 animals, consisting of 13 steers having a 
combined total weight of 12,010 pounds sold at $12.75 per hundred- 
weight, one crippled steer weighing 880 pounds sold at $11.50 per 
hundredweight and one heifer weighing 850 pounds sold at $12.50 
per hundredweight; and that at the close of business on January 2, 
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1945, the respondent commission company had an overage of one 
bull and one calf. 

One of the partners in respondent commission company and a 
salesman for the company testified with respect to a visit to the 
complainant’s premises during the month of November, 1944. Both 
testified that in their opinion the cattle shipped by complainant to 
respondent commission company had not been on feed and that the 
choice animals owned by complainant had been sold through another 
commission agent prior to the time complainant shipped his cattle 
. to respondent commission company. Complainant then presented 
testimony to the effect that the cattle made the subject of this pro- 
ceeding had been on full feed since September, 1944. 

Complainant filed suggested Findings of Fact and an affidavit 
of a cattle salesman who handled a shipment one week prior to the 
date of the transaction for which reparation is claimed. The affiant 
stated that the cattle on the complainant’s premises during the early 
winter of 1944 had at that time been on full feed for several months. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is Route 1, Mex- 


ico, Missouri. 

2. Respondent Wootten Commission Company, a_ partnership 
composed of J. R. Wootten and Roy S. Faddis, is and was at the 
time of the alleged violation a registered market agency at the 
National Stock Yards, East St. Louis, Illinois. 

3. Respondent St. Louis National Stock Yards Company is and 
was at the time of the alleged violation a posted stockyard within 
the terms of the Packers and Stockyards Act of 1921. 

4. On January 1, 1945, complainant shipped 16 head of cattle 
to St. Louis National Stock Yards, consigned to the respondent 
commission company. 

5. The cattle shipped on January 1, 1945, by complainant, con- 
sisted of two black steers, one red steer, 12 hereford steers and one 
roan heifer, having a combined total weight of 16,240 pounds. 

6. The 16 animals made the subject of this proceeding were 
duly delivered to respondent stockyards on January 2, 1945, 

7. Respondent stockyards on January 2, 1945, delivered the 16 
head of cattle made the subject of this proceeding to the holding 
pens of White’s Drive-In Agency. 

8. White’s Drive-In Agency was authorized by respondent com- 
mission company to accept delivery of cattle consigned to Wootten 
Commission Company. White’s Drive-In Agency at the time of 
delivery to it of complainant’s 16 head of cattle was acting for 
respondent commission. company. 
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9, Respondent commission company duly accounted to complain- 
ant for the sale of 13 steers having a combined total weight of 
12,010 pounds. 

10. The crippled steer and the heifer for which respondent com- 
mission company rendered an accounting on January 2, 1945, to 
complainant were not animals that were included in the shipment 
delivered to White’s Drive-In Agency on January 2, 1945. 

11. Thirteen of the steers sold by respondent commission com- 
pany on January 2, 1945, for complainant’s account were the same 
steers that had been shipped January 1, 1945, to respondent stock- 
yards by complainant. 

12. Two of the animals sold by respondent commission company 
for complainant’s account on January 2,.1945, were not the same 
animals that had been shipped by complainant on January 1, 1945. 

13. The steers made the subject of this complaint should have 
been sold for a gross price of $1,944.37, 

14. The heifer shipped by complainant on January 1, 1945, 
should have been sold for a gross price of $123.75. 

15. The complaint was filed on March 26, 1945, which was within 
90 days after the alleged cause of action accrued. 


CONCLUSIONS 

The decisive question is whether respondents failed to perform 
any duty required by the Act and if this question is answered in 
the affirmative, it remains to determine the amount of damages 
sustained by the complainant as a result of such failure. Evidence 
adduced at the hearing proves that the complainant weighed the 
livestock made the subject of this proceeding in an accurate man- 
ner prior to loading the animals for shipment to respondent stock- 
yards. The complainant has further established that the animals 
were delivered in good condition to the unloading chutes of re- 
spondent’s stockyards. The individual in charge of and directing 
the transportation of the complainant’s animals to the stockyards 
has by his testimony established that the stockyards company de- 
livered the animals in good condition through the unloading chutes 
and into the holding pens and from there to the holding pens of 
the drive-in agency designated by respondent commission company. 
Krom the time of delivery of the complainant’s animals to the 
holding pens of the drive-in agency the shipment of 16 cattle was 
not fully accounted for, and on the admission of both respondent 
commission company and the operator of the drive-in agency it 
must be concluded that three of the complainant’s animals were 
lost or mixed with other shipments. Respondent stockyards com- 
pany has performed the duties required of it under the custom and 
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practice that is in effect at the St. Louis National Stock Yards. 
Under the arrangement in effect at the stockyards, the drive-in 
agency must be construed to be the agent of the commission com- 
pany. The drive-in agency is responsible solely to the commission 
company for its acts. The drive-in agency obtains no reimburse- 
ment from the stockyards company. While it might be to the dis- 
advantage of a shipper of livestock to have responsibility for cer- 
tain of the essential stockyard services contracted away by the stock- 
yards company, nevertheless it is a fact and it is the practice at 
. St. Louis National Stockyards that an independent agent handle 
“driven in” livestock and assume responsibility for delivery of 
the drive-ins from the holding pens located near the chutes to the 
sales pens of the commission companies. The sales pens are often 
located at a considerable distance from the drive-in chutes. If the 
negligence which resulted in the loss of three animals belonging to 
the complainant occurred during the time when the animals were 
in the possession of the drive-in agency, damages sustained by the 
shipper must under agency principles be charged to the respondent 
commission company. The evidence clearly indicates that the loss 
occurred either during the time when the animals~ were in the pos- 
session of the drive-in agency or during the time the animals were 
being held in the commission company’s sales pens. The actual 
damages. sustained by the complainant may be based upon the sales 
prices realized through the sale of the 13 steers actually belonging 
to complainant and sold on the January 2 market for complain- 
ant’s account by respondent commission company. So, also, in the 
case of the heifer. While it may be concluded that the heifer sold 
by respondent commission company on January 2, 1945, was not 
the same heifer that was shipped by complainant, the price realized 
therefor ($12.50 per hundredweight) can reasonably be used as the 
measure of reparation. The steers shipped by complainant having 
a gross combined weight of 15,250 pounds at a sales price of $12.75 
per hundredweight should have sold for a gross amount of $1,944.37. 
The heifer, weighing 990 pounds, shipped by complainant should 
have sold for a gross price of $123.75. The total gross price, there- 
fore, for the complainant’s animals should have been $2,068.12. Re- 
spondent commission company has accounted to complainant for 
a gross sales price of $1,738.72 and in addition thereto has tendered 
the sum of $113.36, representing the sales price of an animal desig- 
nated “lost and found” and used to mitigate damages sustained by 
complainant. The damages sustained by complainant, after credit- 
ing an additional truckage charge of $1.98 and an additional tax 
of eight cents to respondent commission company, is the sum of 
$327.36 plus interest thereon at 5 percent computed from January 2, 
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1945, to the date of payment. If the complainant has collected com- 
mission company’s draft- in the sum of $113.36, the reparation 
should be lessened by such amount. Although the complainant may 
have incurred expenses in attending the hearing, which he found 
necessary to protect his interests, he failed to offer any proof of 
the amounts paid. His claim for expenses must, therefore, be dis- 
allowed. 

In its calculation of the damages sustained, complainant relies 
to a considerable degree upon the price brought by cattle sold for 
his account one week prior to the transaction in question. A ship- 
ment of steers on that date was sold for complainant’s account at 
$14.25 per hundredweight. Such price cannot reasonably be said 
to be a standard for prices on a market held one week later and at 
a time when according to the testimony there was a heavy volume 
of post-holiday business at the National Stock Yards. It having 
been determined that the 13 steers sold on January 2, 1945, were 
the same steers that were shipped by complainant on January 1, 
the price of $12.75 appears to be an equitable norm for the assess- 
ment of reparation. Similar reasoning must be applied to the sale 
of the heifer credited to complainant’s account. 

Complainant claims reparation for attorney’s fees in addition to 
the amount of damages he has sustained in connection with this 
transaction. Such fees cannot reasonably be said to be damages 
sustained in consequence of respondent commission company’s fail- 
ure to render reasonable stockyard services. This would amount 
to a doubtful extension of the meaning of Section 209(a) of the Act. 
It is concluded that respondent commission company failed in its 
duty as a market agency to furnish reasonable stockyard services 
as required by Section 205 of the Packers and Stockyards Act and 
that such failure renders respondent commission company liable for 
the amount of damages sustained in consequence of such violation. 
The complainant has sustained the burden of proof and it is con- 
cluded that reparation should be awarded the complainant. It is 
further concluded that complainant has not established that re- 
spondent stockyards company failed to render reasonable stockyards 
services within the meaning of the Act. 


ORDER 

Within thirty days from the date of this decision, the respondent, 
Wootten Commission Company, shall pay the complainant, J. R. 
Pittman, $327.36 as reparation, with interest thereon at 5 percent 
per year from January 2, 1945, to the date of payment. Repara- 
tion shall be lessened by any amounts paid by respondent commis- 
sion company to complainant in mitigation of damages arising from 
the transaction made the subject of the complaint. 
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The complaint against the respondent, St. Louis National Stock 
Yards Company, is hereby dismissed. 

Copies hereof shall be served on the parties by registered mail 
or in person. 


(A. D. 2080) 


In re MARKET AGENCIES at Fort Worth Stockyards. P&S Doc. No. 445. Decided 
December 29, 1945. 


Supplemental Order—Extension of Provisions of Order 


Order of December 27, 1944, continuing suspension of rate order further con- 
tinued. 


Mr. John J, Curry for Production and Marketing Administration. Messrs. 
Odus Smith and Faris Callan, both of Fort Worth, Texas, for respondents, 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 

The respondents have filed petitions requesting that the provi- 
sions of the order of December 27, 1944 (3 A.D. 1071), be continued 
in effect for an indefinite period. 

The Livestock Branch of the Production and Marketing Ad- 
ministration has filed an answer requesting that respondents’ peti- 
tion be granted provided that the extension of the order of Decem- 
ber 27, 1944, supra, be limited to the period ending December 31, 
1946. The Livestock Branch recommends that the respondents be 
permitted to file the statistical reports required by orders now in 
effect semi-annually instead of quarterly and that extension of the 
order of December 27, 1944, shall terminate on July 30, 1946, if 
the semi-annual report of each respondent has not been filed before 
that date. 

Inasmuch as the parties are agreed with respect to extension of 
the order of December 27, 1944, supra, and the Livestock Branch 
has recommended modification of the reporting requirements now in 
effect, the terms and provisions of the order of December 27, 1944, 
are continued in effect to and including December 31, 1946, and the 
respondents shall file their reports on a semi-annual basis instead of 
a quarterly basis, provided, however, that upon failure of any re- 
spondent to file the semi-annual report covering the first half of 
the year 1946, on or before July 30, 1946, this order shall terminate 
that day. 

Any petition for further extension or modification of the provi- 
sions of this order shall be submitted on or before November 30, 1946. 

Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Livestock Branch of the Production 
and Marketing Administration. 
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NEW JERSEY COOP COMPANY, INC., et al. 


(A. D. 2081) 


In re NEW JERSEY Coop CoMPANY, INc., et al. P&S Doc. Nos. 553, 554 and 555. 
Decided December 29, 1945. 


Supplemental Order—Extension of Temporary Rates 


Provisions of the order of August 10, 1945, extended to and including January 
15, 1946, 


Mr. John J. Curry for Production and Marketing Administration. Mr. Louis 
Deitel, of Hoboken, New Jersey, for respondents, 
Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 
On December 3, 1945, there was filed in this proceeding a petition 
requesting that the temporary rates heretofore made effective un- 
der the order of August 10, 1945 (4 A.D. 650) be made perma- 
nent. Supporting data relative to respondents’ financial condi- 
tion was filed with the petition, and, subsequently, in response to 
a request of the Livestock Branch, Production and Marketing Ad- 
ministration, additional information was furnished by respondents 
on or about December 26, 1945. In order to allow time in which 
to make a complete analysis of the information thus furnished, 
the Livestock Branch requested that the rates now in effect be 
extended to January 15, 1946. 


ORDER 
~ The temporary rates prescribed in the order of August 10, 1945, 
supra, are continued in effect to and including January 15, 1946. 
Copies hereof shall be served upon the respondents by registered 
mail, or in person, and upon the Livestock Branch, Production and 
Marketing Administration. 


(A. D. 2032) 
PACA Doc. No. 4472.* Decided December 3, 1945. 


Dismissal—Stipulation of Settlement Between Parties 


Complaint for reparation dismissed where parties stipulated that matter had 
been amicably settled. 


Messrs. Blanksten and Lansing, of Chicago, Illinois, for complainant. Mr. 
Leland A. Stone, of Springfield, Massachusetts, for respondent. Mr. Rogers 
N. Robinson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 
Complainant filed a complaint against respondent under the 
Perishable Agricultural Commodities Act, 19380 (7 U.S.C. 1940 ed. 
499a et seq.). Respondent answered and the proceeding was no- 


*As explained in Prefactory Note, the identities of the parties are not disclosed.—Ed. 
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ticed for an oral hearing. Prior to the hearing, the parties, through 
their attorneys, stipulated that the matter had been amicably set- 
tled and may be dismissed. In accordance with the stipulation the 
complaint is hereby dismissed. 

Service hereof shall be made upon the parties. 


(A. D. 2033) 
“PACA Doc, No. 4502.* Decided December 4, 1945. 


Dismissal—Stipulation of Settlement Between Parties 


Complaint dismissed where parties stipulated that matter had been amicably 
settled. 


Mr. Frank Whicher, Jr., of Whicher & Davis, of Sioux City, Iowa, for com- 
plainant. Mr. A. H. Baron, of Baron, Caine & O’Brien of Sioux City, Iowa, 
for respondent. Mr. George R. Springborg, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 
Complainant filed a complaint-against respondent under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.). Respondent answered and the proceeding was noticed for 


an oral hearing. During the hearing complainant and respondent 
arrived at an amicable settlement, and it was stipulated that the 
complaint be withdrawn and the proceeding be dismissed with 
prejudice. In accordance with such stipulation, the proceeding is 
dismissed. 

Service hereof shall be made upon the parties, 


(A. D. 2034) 


HELLER Bros. Co., INc. v. ASSOCIATED FRUIT DISTRIBUTORS OF CALIFORNIA. PACA 
Doc. No. 4440. Decided December 12, 1945. 


Breach of Contract—Failure of Shipper to Comply with Warranty— 
Prompt Sale by Auction to Minimize Damages 


Respondent sold and delivered a carload of oranges warranted to be 85 percent 
U. S. No. 1 to complainant at New York City. Upon arrival and in- 
spection they were found to average between 8-13 percent decayed where 
upon complainant, the purchaser, rejected and notified respondent, en- 
deavoring to obtain his consent to sale by auction. Respondent refused, 
but gave no instructions for disposal otherwise, whereupon sale at auction 
at less than auction ceiling price was made by complainant who claimed 
as damages the difference between his purchase price and the auction 
ceiling price on date of sale. Held: (1) that respondent breached the con- 
tract by supplying oranges decayed beyond tolerance; (2) that sale at 
auction under the circumstances was reasonable and prudent to minimize 
damages; and (3) that complainant’s measure of damages was the dif 
ference between the purchase price and the amount realized at the sale, 


*As explained in Prefactory Note, the identities of the parties are not disclosed.—Ed. 
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in the absence of proof that the oranges would have sold at auction ceiling 
had they been as warranted. 


Mr. Frederic E. Hammer, of New York, for complainant. Associated Fruit 
Distributors of California, Los Angeles, California, respondent, pro se. Mr. 
Julius C. Krause, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), was instituted by a formal 
complaint filed November 28, 1944. Complainant alleges it pur- 
chased oranges from respondent but respondent failed to deliver 
oranges which were in accordance with the terms of the contract in 
that they were abnormally deteriorated. An award of reparation 
is requested for the difference between the auction ceiling price pre- 
vailing on the day of sale at New York and the net amount for 
which the oranges were actually sold. 

Copies of the complaint and report of investigation were served 
upon respondent on December 21, 1944, and a copy of the report was 
served upon complainant on December 18, 1944. Respondent filed 
an answer to the complaint. Since neither party requested an oral 
hearing, the proceeding was handled in accordance with the short- 
ened procedure and evidence was submitted in the form of affidavits. 

Respondent admits that the oranges delivered to complainant did 
not meet the terms of sale as to condition upon arrival. The main 
contention of respondent is that complainant’s action in reselling 
the oranges at auction was contrary to respondent’s rights and 
express wishes, was arbitrary and ill-advised, and for this reason 
complainant forfeited any claim to damages and the complaint 
should be dismissed. Respondent states that the oranges, Holly- 
wood Brand, were not of a brand well known to New York auction 
buyers and that it was a fact known to complainant that this ship- 
ment would be sacrificed by selling at auction. It is contended that 
complainant, if desiring to minimize the damage, should have ac- 
cepted, reconditioned and resold the oranges through complainant’s 
regular sales channels. 

The record contains several telegrams which show the position of 
the parties at the outset of the controversy. First is a wire sent 
by complainant to respondent, dated August 17, 1944, reading as 
follows: 

“Government inspection car 9360 shows 2 to 14 average 8% decay. We 
advising railroad look to you for disposition.” 


Respondent then replied by wire: 


“Answering in view of the fact car unloaded taken out of our hands 
nothing we can do but wire Washington as shipper doesn’t feel rejection 





1004. PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 2034 


justifiable under these circumstances but if car intact naturally would 
take off your hands WRX 9360.” 


Apparently about this same time the complainant communicated 
with respondent and attempted to arrange an amicable settlement 
of the controversy by having respondent authorize complainant to 
sell the oranges at auction for their account, but respondent refused, 
Complainant stated in a letter contained in the report of investiga- 
tion as follows: 


“Having paid the draft for the amount of invoice price, and in view of 
the heavy decay in the fruit, and extremely hot weather with a weekend 
period approaching, in which sales could not be made, we deemed it ad- 
visable to make immediate disposition by selling the car for the account 
of respondent at auction August 18, in order to minimize the damages.” 


Complainant contends that respondent’s wire was a refusal by 
respondent to advise complainant as to what disposition should be 
made of the oranges, and that such refusal justified immediate 
resale at auction. 

The facts show that the oranges were unloaded from the car at 
the time the Federal inspection was made. Respondent states that 
complainant could have inspected the oranges without unloading 
them, and upon finding they did not conform to the contract terms, 
respondent should have been afforded an opportunity to and could 
have disposed of the shipment to greater advantage. 

Fred Eisenberg, traffic manager of complainant and the one who 
handled this transaction from the outset for complainant, states in 
his affidavit that all cars originating west of the Mississippi River 
destined for New York are held at hold yards in New Jersey by the 
railroad in accordance with their tariffs. He states further that the 
railroad will not accept an order to unload cars on the dock in 
New York for inspection but only when the order is for delivery; 
that the United States Department of Agriculture will not accept 
orders for inspection in the hold yard and the only place available 
for inspection is on the dock after the cars are unloaded; and that 
respondent’s contention completely ignores the fact that only by 
unloading the car was it possible to determine by inspection whether 
the terms of sale with respect to condition were met. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 196 Duane 
Street, New York City, New York. 

2. Respondent is an individual, Raymond N. Crane, doing busi- 
ness as Associated Fruit Distributors of California, whose address 
is 1231 East 7th Street, Los Angeles, California. Respondent was 
licensed under the act during the transaction involved herein, 
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2. On August 6, 1944, complainant purchased from respondent 
one carload of Hollywood brand Valencia oranges 85 percent U. S. 
No. 1 at the agreed price of $5.77 per box delivered New York. 

4. Respondent shipped from loading point in California on 
August 6, 1944, car WRX 9360 containing 561 boxes of Hollywood 
brand Valencia oranges sizes 100 to 392. 

5. The shipment of oranges arrived at Jersey City, New Jersey, 
on or about August 16, 1944. Complainant paid respondent’s draft 
of $3,236.97 less the freight allowance of $741.86. The car was 
ordered delivered to a pier in New York City and to be unloaded 
the night of August 16 for the market of August 17. 

6. The shipment was inspected at New York City by the Stand- 
ard Inspection Service of New York on August 16, 1944. The cer- 
tificate states the quality to be fair, with decay ranging from 6 to 
32 percent and averaging 13 percent. 

7. A Federal inspection ordered by complainant and made on 
August 17, 1944, found the oranges to be mostly firm, some fairly 
firm, and 2 to 14 percent averaging approximately 8 percent decay, 
chiefly Blue Mold Rot mostly in advanced stages. Respondent was 
notified of the condition shown by the inspection and that complain- 
ant was rejecting. 

8. Complainant attempted to have respondent authorize com- 
plainant to sell the oranges at auction for respondent’s account but 
this request was refused. Due to the decay, and extremely hot 
weather, and because the regular markets would be closed until the 
following week, complainant ordered the oranges sold on Friday, 
August 18, 1944, at auction. 

9. The net amount realized by complainant from the auction of 
the shipment was $2,232.45 and the gross amount was $2,266.45, a 
gross average of $4.04 per crate. The prevailing auction ceiling 
price on August 18 at New York was $5.86 per crate or for 561 
crates, $3,287.46. The average price received that day for all sales, 
including those from WRX 9360, was $5.57, and excluding those 
from WRX 9360, it was $5.65 per box. 

10. The formal complaint was filed on November 28, 1944, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 
The record shows that the oranges delivered at New York by the 
respondent did not comply with the terms of the contract by reason 
of decay in excess of tolerance, therefore the contract was breached 
by the respondent, and complainant is entitled to reparation unless 
the resale of the oranges at auction was not prompt and prudent. 
Respondent contends that the resale at auction was not prudent. 
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The record shows that it is a common practice to sell oranges in the 
New York market at auction. The oranges were received on Wed- 
nesday, August 16, 1944, and no wholesale trading in oranges was 
conducted in New York City on Saturdays and Sundays. ‘The 
oranges were already decayed, and in midsummer might deteriorate 
rapidly if held for sale the following week. In the circumstances 
the auction method of immediate disposal was not unreasonable or 
imprudent. 

The complainant claims as damages the difference on the date 
of resale between the auction ceiling price in New York of oranges 
85 percent U. S. No. 1 and the amount received by complainant at 
auction. This claim is purely speculative because the complainant 
has failed to prove that the oranges would have sold at the auction 
ceiling price had they met contract specifications; therefore, the 
measure of damages is the difference between the delivered cost to 
complainant, namely, $3,236.97, and the net amount realized from 
the sale at auction, $2,232.45. Accordingly, complainant is entitled 
to reparation in the sum of $1,004.52, with interest. The facts should 
be published. 

ORDER 

Within 30 days from the date of this decision the respondent, 
Associated Fruit Distributors of California, shall pay to the com- 
plainant, Heller Bros. Co., Inc., as reparation, $1,004.52, with in- 
terest thereon at 5 percent per annum from August 18, 1944, until 
paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 2035) 


JOHN H. Postet v. JouN Russo Fruit Co. PACA Doc. No. 4489. Decided 
December 12, 1945. 


Evidence—Burden of Proof—Assumption, When Burden Not Sustained 


Where respondent alleged that the oral contract of sale contained a provision 
not stated in the broker’s standard confirmation of sale, and the allega- 
tion is denied by the complainant, the burden is upon respondent to 
prove that all of the provisions were not stated in the confirmation, and 
since respondent failed to sustain this burden, it is assumed that the con- 
firmation of sale correctly stated the terms of the contract between the 
parties. 


Agency—Failure to Pay Brokerage Fee 


Where complainant seeks to recover brokerage earned in connection with the 
sale of several cars of potatoes for respondent’s account, and respondent 
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states that complainant had no authority to sell the potatoes for its ac- 
count, and the record and the evidence indicate that complainant had 
full authority to sell the potatoes for the account of the respondent, it is 
held that respondent’s failure to pay promptly the brokerage earned 
entitles complainant to an award of reparation for the amount claimed. 


Mr. John H. Postel, of Pittsburgh, Pennsylvania, complainant, pro se. John 
Russo Fruit Co., of Fairmont, West Virginia, respondent, pro se. Miss 
Lenore H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

The complainant, John H. Postel, of Pittsburgh, Pennsylvania, 
filed a formal complaint on February 8, 1945, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.) 
against the respondent, John Russo Fruit Co., of Fairmont, West 
Virginia, for failure to account for brokerage earned in connection 
with the sale of seven cars of potatoes. It appears from the evi- 
dence submitted that complainant sold for respondent’s account to 
the Iron City Produce Company of Pittsburgh, Pennsylvania, seven 
cars of potatoes which had previously been purchased by respondent 
from the Aroostook Potato Growers, Inc., for delivery in March or 
April 1944. Complainant alleges that respondent has since failed, 
neglected and refused to pay complainant the agreed brokerage of 
$15 per carlot, aggregating $105, which amount complainant states 
is due and owing him. 

Respondent filed an answer to the complaint in which it states 
that on August 27, 1943, respondent contracted to buy 10 cars of 
potatoes from the Aroostook Potato Growers, Inc., through the 
complainant, as broker, and that respondent made a $100 per car 
deposit on the purchase, “with the understanding that in the event 
we do not take delivery of the contract, we would only be liable for 
our deposit of $1,000.” Respondent states that it would have taken 
delivery of these potatoes in March and April 1944, but that local 
OPA ceiling prices for those months were less than the cost of the 
potatoes. Respondent admits asking complainant on April 24 to 
get it released from the contract, but denies that it authorized com- 
plainant to sell the seven cars of potatoes for its account or that it 
agreed to pay brokerage for any services not authorized by respond- 
ent. On May 1, 1944, respondent requested complainant to have 
the potatoes shipped to respondent. 

Respondent waived the filing of an answering statement to com- 
plainant’s opening statement of facts and in lieu thereof relies upon 
its answer and the papers filed in connection therewith. A copy 
of the report of investigation was served on complainant on May 
2, 1945. Copies of the report and the formal complaint were served 
on respondent on May 1, 1945. 
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FINDINGS OF FACT 


1. The complainant is an individual, John H. Postel, whose post 
office address is 325 Catanzaro Building, 21st and Smallman Streets, 
Pittsburgh, Pennsylvania. 

2. The respondent is a partnership, composed of Thomas A. 
Russo and Louise Russo, doing business as John Russo Fruit Co., 
whose address is Fairmont, West Virginia. At the time of the 
transaction involved in this proceeding respondent was licensed 


under the act. 

3. On or about August 27, 1943, respondent contracted to buy 
from the Aroostook Potato Growers, Inc., of Presque Isle, Maine, 
_ 10 carloads of potatoes to be shipped from the State of Maine to 
Fairmont, West Virginia, in March or April 1944, with sufficient 
prior notice to the shipper. Respondent made $100 per car cash 
deposits on the 10 cars. Shipping instructions for seven of the cars 
were not issued by respondent during March or April 1944. 

4. On April 24, 1944, respondent requested the complainant to 
get it released from the contract by forfeiture of the $700 remain- 
ing on deposit for the seven cars which had not been shipped, and 
was advised by complainant that this could not be accomplished 
since the seller was not the owner of the potatoes. 

5. On or about April 28, 1944, in accordance with respondent’s 
instructions, complainant sold to Iron City Produce Company, Pitts- 
‘burgh, Pennsylvania, for respondent’s account, the seven cars of 
potatoes which had not been shipped under respondent’s contract 
with the Aroostook Potato Growers, Inc., the sale being made at 
the original contract price, less the $100 per car cash deposit. 

6. The potatoes were shipped to the Iron City Produce Com- 
pany in cars numbered as follows: WFEX 60249; MDT 1263; MDT 
19287; MDT 18701; NP 90236; SFRD 22040, and WFEX 61651. 
The potatoes were accepted and paid for by the purchaser. 

7. The informal complaint was filed on June 19, 1944, which was 
within nine months from the time the cause of action arose. 


CONCLUSIONS 

The complainant denies respondent’s allegation that respondent’s 
contract with the Aroostook Potato Growers, Inc., contained a pro- 
vision that “in the event we do not take delivery of the contract, we 
would only be liable for our deposit,” and the burden, therefore, is 
upon respondent to prove the truth of the statement relied upon by 
it. The record contains the standard confirmation of sale issued by 
the complainant and signed by John Russo, Jr. of the respondent 
partnership. This confirmation of sale contains no such provision 
as claimed by the respondent. It is reasonable to conclude that 
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respondent undoubtedly would have insisted upon all the terms of 
the contract being embodied in the confirmation, and inasmuch as 
respondent has not sustained the burden of proving that all of the 
provisions were not stated therein, it is assumed that the standard 
confirmation of sale correctly states the terms of the contract be- 
tween the respondent and the Aroostook Potato Growers. 

The only remaining major ground of defense advanced by re- 
spondent is that the complainant had no authority to sell the pota- 
toes for respondent's account and that it did not agree to pay brok- 
erage for complainant’s services. A preponderance of the evidence, 
however, supports the allegations of the complaint. The complain- 
ant has submitted the sworn statement of Florence A. Police, which 
indicates that the witness overheard both sides of the conversation 
between complainant and respondent wherein the respondent re- 
quested complainant to try to settle the contract (Russo-Aroostook ) 
for an additional $200 or $300, and if unable to accomplish that to 
try to resell the potatoes to someone else in Pittsburgh and advise 
the amount of the loss. The witness also stated that she overheard 
another conversation later the same day (April 28) when complain- 
ant advised respondent that the former had sold the potatoes to 
Iron City Produce Company at the original contract price, less $100 
per car, and that respondent’s only loss would be the brokerage. 
The witness further stated that Russo instructed complainant to 
confirm the deal and stated that he (Russo) would bring in the 
check on Monday. This statement was not denied by respondent 
and the record as a whole supports the conclusion that complainant 
had full authority to resell the potatoes for respondent’s account, 
and that he is entitled to brokerage for his services in negotiating 
the sale. Respondent’s failure to pay promptly the brokerage earned 
by complainant is a violation of section 2 of the act, for which com- 
plainant should be awarded reparation, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to the complainant, as reparation, the -sum of $105, with interest 
thereon at 5 percent per annum from May 1, 1944, until paid. 

The facts and circumstances as set forth herein.shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
“0 days after its date. 
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(A. D. 2036) 
PACA Doc. No. 4460.* Decided December 20, 1945. 


Respondent’s Petition for Reconsideration Granted 


In view of the pertinency of respondent’s arguments concerning the question 
as to whether the produce deteriorated abnormally while in transit and 
the items allowable as damages, respondent’s petition for reconsideration 
of the previous order is granted. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Decision by Thomas J, Flavin, Judicial Officer. 


GRANTING PETITION FOR RECONSIDERATION 


On September 18, 1945, pursuant to the Perishable Agricultural 
Commodities Act of 1980 (7 U.S.C. 1940 ed. 499a e¢ seq.), the com- 
plainant * * * was awarded $496.34 against respondent as repara- 
tion, with interest at 5 percent from March 30, 1944. The respondent 
filed a petition for reconsideration on October 1, 1945. 

In view of the pertinency of respondent’s arguments concerning 
the question of whether the produce deteriorated abnormally while 
in transit and the items allowable as damages, it is advisable to 
reconsider the previous order. 

The Hearing Clerk shall serve a copy of the Petition for Recon- 
sideration on the complainant, who, in accordance with the Rules 


of Practice, has ten days from the date of service in which to file 


an answer. 
Copies hereof shall be served on the parties by registered mail or 


in person. 
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Edmunds v. Cochrane, 226 S.W. 1007 (Mo. 1920) 

English et al. v. Spokane Commission Co. (C.C.A. 9th 1893), 57 Fed. 
451 

Faber-Musser Co. v. William E. Dee Clay Mfg. Co., 291 Ill. 240, 126 
N.E. 186 (1920) 885 

Farish Co. v. Harris Co., Inc., 197 N.Y.S. 596 (1922) 419 

Fruit Dispatch Co. v. Gilinsky, 84 Neb. 821, 122 N.W. 45 (1909) 696 

Great Eastern Oil Co. v. DeMert & Dougherty, 350 Mo. 535, 166 S.W. 
(2d) 490, 495 (1942) 

Green v. Hazlett, 96 Pa. Super. Ct. 460 (1929) 

Greenleaf v. Moody, 13 Allen (Mass.) 363, 367 

Grovier-Starr-Parvin Co. v. N. Nigro & Co., 240 S.W. 578 (Tex. 
Civ. App.) 

Grower’s Exchange v. John A. Eck Co., 66 Utah 340, 242 P. 391 (1925) __ 

Helgar Corp. v. Warner’s Features, Inc., 222 N.Y. 449, 119 N.E. 113 
(1918) 

Hemingway v. MacKenzie, 244 N.Y. Sup. 48 (Aff. 245 N.Y. Sup. 766) -- 

Hitchcock v. Griffin & Skelley Co., 99 Mich. 447, 58 N.W. 373 

Interstate Electric Co. v. Frank Adam Electric Co., 173 La. 103, 136 
So. 283 (1931) 

J. B. Colt Co. v. Asher, 239 Ky. 235, 39 S.W. (2d) 263 (1931) 

Jennison Bros. Co. v. Chicago & N. W. Ry. Co. et al., 133 Minn. 268, 
158 N.W. 398 (1916) 

Ketich v. Evich, 297 Pac. 762 

Krauter v. Simonin, 274 Fed. 791 (C.C.A. 2d, 1921) 

Kuske v. Jenne, 174 Minn. 484, 219 N.E. 766 (1928) 

Knudson et al. v. George, 157 Wisc. 520, 147 N.W. 1003_-____------ 

L. & N. R. R. v. Sloss-Sheffield Co., 269 U.S. 217 (1925) 

Lynn M. Ranger, Inc. v. Gildersleeve, 106 Conn. 372, 138 Atl. 142 
(1927) 

Mann v. W. C. Crenshaw & Co., 158 Va. 193, 163 S.B. 375 (1932)_--- 

McAndrews & Forbes Co. v. Mechanical Mfg. Co., 267 Ill. 288, 11 N.E. 
(2d) 383 (1938) 

Miller v. Fischer, 142 App. Div. 172, 126 N.Y.S. 996 (1911) 

Northwestern Mut. Life Ins. Co. v. Wright, 153 Wis. 252, 140 N.W. 
1078 (1913) 

O. A. Skutt, Inc. v. J. & H. Goodwin, Ltd., et al., 295 N.Y.S. 772 (1937) 352 

Raladam Co. v. Federal Trade Commission, 123 F. (2d) 34, 36 (C.C.A. 
6 Circuit, 1941) 

Rhodes v. Edw. K. Tyron Co., 132 Fla. 880, 182 So. 301 

Richardson & Co. v. Cornforth, 118 Fed. 325 (C.C.A. 7th, 1902) 

Schminke Milling Co. v. Diamond Bros, et al., 99 F. (2d) 467 (C.C.A. 
8th, 1938) 

Setton v. Eberle-Albrecht Flour Co., 258 Fed. 905 (C.C.A. 8th, 1919) -- 

Stacy & Sons v. Moher (Mich. 1918), 166 N.W. 849, 850 

Stellwagen v. Clum, 245 U.S. 605 

U. S. Smelting Co. v. American Galvanizing Co., 236 Fed. 596 (E.D. 
Pa. 1916) 885, 886 
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Perishable Agricultural Commodities Act, 1930—Continued 


Walker v. Barnett Bros. (1912), 174 Ill. App. 472, 476 
Washburn-Crosby Milling Co. v. Brown, 56 Ind. App. 104, 104 N.E. 
997 (1914) 
Weyl-Zuckerman & Co. v. Harry I. Foy et al., PACA Doc. No. 1778, 
S. 1537 
Whaless v. Meyer & Schmid Grocer Co., 140 Mo. App. 572, 120 S.W. 
708 (1909) 
Wise v. Central Iowa Motors Co., 207 Ia. 939, 223 N.W. 862 (1929)_-_-_ 801n 
William Deering & Co. v. Mortell, 21 S.D. 159, 110 N.W. 86, 16 L.R.A. 


(N.S.) 352 (1906) 





APPEALS FROM SECRETARY’S DECISIONS 
(Action for Review by Courts) 


Agricultural Marketing Agreement Act of 1937 
Avondale Dairy Co. et al., 4 A.D. 1. 
Bauer’s Dairies et al., 4 A.D. 528. 
Cloverleaf Dairy Co. et al., 4 A.D. 627. 
Hogansburg Milk Co., Inc., 4 A.D. 285. 


Packers and Stockyards Act, 1921 
Charles Mirotznik et al., 4 A.D. 27. Decided January 15, 1945. Appealed 
to the District Court of the United States for the Eastern District of 
New York, Civil Action No. 5614, July 10, 1945. 


Perishable Agricultural Commodities Act, 1930 

Battistini Bros. v. Senter Bros., Inc., and/or C. Comella, Inc., 4 A.D. 571. 
Decided July 5, 1945. Appealed to the District Court of the United 
States for the Northern District of Ohio, Eastern Division, Civil Action 
No. 23126, July 19, 1945. 

. A. Powers & Co. v. Schley Bros., 4 A.D. 600. Decided July 16, 1945. 
Appealed to the District Court of the United States for the District of 
Maryland, Civil Action No. 2689, August 4, 1945. 

E. Meyer Fruit Co. v. Hoffman Banana Co., 4 A.D. 231. Decided March 30, 
1945. Appealed to the District Court of the United States for the 
Western District of Texas, Civil Action No. 479, April 7, 1945. 

Hesser v. Hoffman Banana Company, 4 A.D. 486. Decided June 22, 1945. 
Appealed to the District Court of the United States for the Western 
District of Texas, Civil Action No. 529, July 14, 1945. 

Neuman & Borchardt v. American Fruit Growers, Inc., 4 A.D. 199. Decided 
March 12, 1945. Appealed to the District Court of the United States for 
the Southern District of Florida, Civil Action No. 1139-M Law, April 
9, 1945. 

S. H. Becker Co. v. Chicago Fruit & Vegetable Exchange et al., 4 A.D. 34. 
Decided January 4, 1945. Appealed to the District Court of the United 
States for the Northern District of Ohio, Eastern Division, Civil Action 
No. 22687, February 29, 1945. 

Senter Bros., Inc. v. Curtis & Company, 4 A.D. 196. Decided March 7, 1945. 
Appealed to the District Court of the United States (Texas), Civil Ac- 
tion No. 3557, April 3, 1945. 

Steel City Fruit Co. v. Monheim’s Wholesale Produce, 4 A.D. 39. Decided 
January 15, 1945. Appealed to the District Court of the United States 
for the Western District of Pennsylvania, Civil Action No. 4200, April 
20, 1945. 

The LeRoy Dyal Company, Inc. v. Allen, 4 A.D. 476. Decided June 13, 
1945. Appealed to the District Court of the United States for the Eastern 
District of South Carolina, Civil Action No. 1344, June 11, 1945. 

The Schuman Co. v. Cleveland Fruit Co., 4 A.D. 56. Decided January 31, 
1945. Appealed to the District Court of the United States for the 
Northern District of Ohio, Civil Action No. 22731. 

United Produce Co. v. Kyman Brothers, 4 A.D. 493. Decided June 25, 1945. 
Appealed to the District Court of the United States for the Northern 
District of Ohio, Eastern Division, Civil Action No. 23113, June 17, 
1945. 

Western Fruit Growers, Inc. v. Beilman Produce Co., Inc., 4 A.D. 334. 
Decided April 6, 1945. Appealed to the District Court of the United 
States for the Middle District of Pennsylvania, Civil Action No. 1916, 
May 1, 1945. 
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DISPOSITION OF APPEALS (ACTION FOR REVIEW) FROM SECRETARY’S 
DECISIONS BY COURTS 


Agricultural Marketing Agreement Act of 1937 

Bailey Farm Dairy Company et al. v. Marvin Jones, War Food Adminis- 
trator, and Claude R. Wickard, Secretary of Agriculture, 3 A.D. 715. 
Appealed to the District Court of the United States for the Eastern Dis- 
trict of Missouri, Eastern Division, Civil Action No. 3029. Government 
sustained on all points, June 5, 1945. 

. J. Wieland & Son Dairy Products Co., Inc. v. Wickard, 2 A.D. 647; 3 
A.D. 83. Appealed to the District Court of the United States for the 
Eastern District of Wisconsin, Civil Action No. 1335. Order in accord- 
ance with opinion, February 20, 1945. 

Grandview Dairy, Inc. v. Marvin Jones, War Food Administrator, and 
Claude R. Wickard, Secretary of Agriculture of the United States, 1 
A.D. 138, 307 and 522; 3 A.D. 335. Appealed to the District Court of 
the United States for the Eastern District of New York, Civil Action 
No. 3884. Motion of plaintiff for summary judgment in its favor, denied, 
and that of defendants, granted, June 11, 1945. 

Shawangunk Cooperative Dairies, Inc. v. Marvin Jones as War Food Ad- 
ministrator and Claude R. Wickard as Secretary of Agriculture, 3 A.D. 
852. Appealed to the District Court of the United States for the Southern 
District of New York, Civil Action No. 28-286. Matter remanded to 
administrator for proceedings in accordance with opinion, March 27, 1945. 

Wawa Dairy Farms, Inc. v. Wickard, 2 A.D. 89. Appealed to the Circuit 
Court of Appeals, Third Circuit, Civil Action No. 8739. Affirmed, June 
5, 1945. 

Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, Secretary of Agri- 
culture, 1 A.D. 17, 25; 2 A.D. 80. Appealed to the Circuit Court of Ap- 
peals, Second Circuit, Civil Action No. 269. Affirmed, May 4, 1945. 


Federal Seed Act 
E. K. Hardison Seed Co. v. Jones, War Food Administrator, 3 A.D. 730. 
Appealed to the Circuit Court of Appeals, Sixth Circuit, Civil Action 
No. 9893. Order of Administrator affirmed, May 14, 1945. 


Packers and Stockyards Act, 1921 
Nostrand Poultry Market, Inc. v. United States of America, Claude R. 
Wickard, as Secretary of Agriculture, and Francis Biddle, as Attorney 
General of the United States, 3 A.D. 274. Appealed to the District Court 
of the United States for the Eastern District of New York, Civil Action 
No. 3889. Motion of defendants for summary judgment dismissing 
complaint, granted, February 27, 1945. 


Perishable Agricultural Commodities Act, 1930 

Atlantic Commission Co. v. Anton Osowski & Sons, 4 A.D. 414. Decided 
May 15, 1945. Appealed to the ‘District Court of the United States for 
the District of North Dakota, Northeastern Division, Civil Action No. 
877. Settled, November 9, 1945. 

Bryant Brothers v. J. F. Sanson & Sons, 3 A.D. 914. Decided October 27, 
1944. Appealed to the District Court of the United States for the North- 
ern District of Ohio, Eastern Division, Civil Action No. 22548. Settled, 
April 24, 1945. 

DeBruyn Seed & Produce Co. v. Edmonson Brokerage Co., 3 A.D. 297. De- 
.cided April 12, 1944. Appealed to the District Court of the United 
States for the Northern District of Mississippi, Civil Action No. 238. 
Settled, April 27, 1945. 

. Meyer Fruit Co. v. Hoffman Banana Company, 4 A.D. 231. Decided 
March 30, 1945. Appealed to the District Court of the United States 
for the Western District of Texas, Waco Division, Civil Action No. 479. 
Settled, December 10, 1945. 
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Perishable Agricultural Commodities Act, . 1930—Continued 


Engebretson-Grupe Company v. Ellis Brothers Company, 3 A.D. 299. De- 
cided April 21, 1944. Appealed to the District Court of the United States 
for the Western District of Michigan, Southern Division, Civil Action 
No. 410. Settled, January 18, 1945. 

. Gillarde Co. v. Ritter & Co. and C. Comella, Inc., 4 A.D. 594. Decided 
July 16, 1945. Appealed to the District Court of the United States for the 
Northern District of Ohio, Western Division, Civil Action No. 5302. 
Settled, October 1, 1945. 

Mile End Fruit Exchange, Inc. v. O. S. Hurley Produce Co., 3 A.D. 1086. 
Decided December 5, 1944. Appealed to the District Court of the United 
States for the Northern District of Texas, Civil Action No. 1387. De- 
cision of Assistant to War Food Administrator affirmed, May 25, 1945. 

Pacific Fruit Exchange v. John Miceli, Inc., 3 A.D. 305. Decided April 29, 
1944. Appealed to the District Court of the United States for the North- 
ern District of Ohio, Civil Action No. 22292. Appeal dismissed May 
17, 1945. Settled. 

Pasco County Peach Ass’n v. J. F. Solley & Co., Inc., 1 A.D. 631. Appealed 
to the Circuit Court of Appeals, Fourth Circuit, Civil Action No. 5268. 
Reversed and remanded, January 3, 1945. 

S. H. Becker Company v. Mathew Mercurio and/or Chicago Fruit & Vege- 
table Exchange of Chicago, 4 A.D. 34. Decided January 4, 1945. Appealed 
to the District Court of the United States for the Northern District of 
Ohio, Eastern Division, Civil Action No. 22687. Appeal dismissed April 
16, 1945. Settled. 

Tifton Produce Company v. Skaff, 3 A.D. 906. Decided October 18, 1944. 
Appealed to the District Court of the United States for the Western 
District of Michigan, Southern Division, Civil Action No. 455. Decision 
in favor of respondent and appellants, June 14, 1945. 





AGRICULTURE DECISIONS CITED BY COURTS AND OTHER 
AUTHORITIES 


Agricultural Marketing Agreement Act of 1937 

In re Avondale Dairy Co. et al., 4 A.D. 1 (1945), Pike and Fischer, 33j.213-15. 

In re Cloverleaf Dairy Co. et al., 4 A.D. 627 (1945), Pike and Fischer, 
33j.213-25. 

In re Grandview Dairy, Inc., 3 A.D. 335, 354 (1944) cited by Grover M. 
Moscowitz, District Judge, in Grandview Dairy, Inc. v. Marvin Jones, 
War Food Administrator, and Claude R. Wickard, Secretary of Agricul- 
ture of the United States (Civil Action No. 3884), United States District 
Court, Eastern District of New York, June 11, 1945. 

In re Grandview Dairy, Inc. and Arkport Dairies, Inc., 1 A.D, 133 (1942) 
cited by Grover M. Moscowitz, District Judge, in Grandview Dairy, Inc. 
v. Marvin Jones, War Food Administrator, and Claude R. Wickard, 
Secretary of Agriculture of the United States (Civil Action No. 3884), 
United States District Court, Eastern District of New York, June 11, 1945. 

In re Joseph Ruzicka et al., 3 A.D. 1049 (1944), Pike and Fischer, 41p.22-3. 

In re Roberts Dairy Co., 4 A.D. 84 (1945), Pike and Fischer, Dec. Note 
No. 761. 

In re Shawangunk Cooperative Dairies, Inc., 3 A.D. 852 (1944) cited by 
Henry W. Goddard, District Judge, in Shawangunk Cooperative Dairies, 
Inc. v. Marvin Jones as War Food Administrator and Claude R. Wickard 
as Secretary of Agriculture (Civil Action No. 28-286), United States 
District Court, Southern District of New York, March 27, 1945. 

In re St. Lawrence County Cooperative Dairies, Inc., 4 A.D. 542 (1945), 
Pike and Fischer, 34f.31-6. 


Packers and Stockyards Act, 1921 

In re Charles Mirotznik et al., 3 A.D. 1061 (1944), Pike and Fischer, 34b.33-1. 

In re Consolidated Commission Company, 4 A.D. 655 (1945), Pike and 
Fischer, Dec. Note No. 790. 

In re Mazer, Ben, 4 A.D. 651 (1945), Pike and Fischer, 45c.31-1. 

In re St. Louis National Stockyards Co., 4 A.D. 547 (1945), Pike and 
Fischer, Dec. Note No. 773. 

In re Tatum-Embry-Huddleston Co., Inc., 4 A.D. 292 (1945), Pike and 
Fischer, 42a.11-1. 


Perishable Agricultural Commodities Act, 1930 
C. H. Robinson Co. v. Cleveland Celery Market Co., 3 A.D. 912 (1944), 
Pike and Fischer, 42b.52-1. 
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COMMODITIES INVOLVED IN PROCEEDINGS UNDER PERISHABLE 
AGRICULTURAL COMMODITIES ACT, 1930 (1945) 


Page 
I a ek ie hh ie 227, 470 
Apricots 943 
199, 342, 606, 683, 932 
Cabbage 45, 796, 953 
Cantaloups 1, 610, 784 
Carrots 3, 409, 588 
Cauliflower 578 
NN eens ice ee a Se eet ee ee 226, 249, 873 
Cucumbers 215, 349 
MINN 05h ho oa etn on hdd Basia cng Seca nia ee ee ee 
Grapes 


Lemons 759, 893 


Lettuce 34, 668, 697, 703, 771, 780 
NR io ae ott ee pea nndenes uae! 65, 105, 498, 514, 691, 777, 897 
Oranges 49, 128, 212, 863, 1002 
Parsnips 409 
Peaches 114, 500, 594, 663, 752, 765, 888, 895 
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323 


Peppers -- 197, 215, 425 
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Potatoes 68, 133, 193, 346, 359, 414, 435, 472, 476, 483, 594, 600, 668, 673, 
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Prunes 119, 189, 572 
Strawberries 67, 420, 431 
Tangerines s 961 
Tomatoes 104, 108, 131, 222, 237, 242, 332, 363, 464, 700, 707, 805, 946 
Watermelons S 231, 338, 486 
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ORDER 
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1611 
1591 
4355 
4351 
4415 
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4329 
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*Unpublished decision reported in Agriculture Decisions.—Ed. 
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DECISIONS AND DOCKET NUMBERS—Continued A 
AcT A.D. DocKeT PAGE; ACT A.D. Docket Pace | PA 
No. No. 
I a es Sgg0* S875 “SOS POS - 222-22 50c- 991 1677 = 563 
MS nnn ccna 934 27-67 385 992 5 568 | 
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937 1678 389 995 4424 578 
938 1687 391 996* 4488 584 
939 442 392 997 4479 584 
940 1693 393 998 4450 588 
941 1629 395 999* 4482 593 
942 1633 401 1000 4369 594 
943 1666 406 1001 4433 = 600 
PME tac Saas 944 4407 408 1002* 4459 605 
945* 4363 413 1003** 4088 606 
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971 4481 483 1028 4484 697 
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974 4398 493 1032** 3933 706 
975** 4024 SOOT Ames 1033 27-69 | = 
O76"* 3984 50Sipes _.._........ 1034 1655 1727 * 
977** 3631 510 1035 1689 732 ** 
978 ** 4056 514 1036 1433 735 
NR Pe Sense 979 27-72 525 1037 402 736 
980 47-6 526 1038 143 737 
981 68-1 528 1039 1246 739 
982 27-66 542 1040 308 73 
983*** 64-1 547 1041 308 = =741 
984*** 27-65 547 1042 1686 742 
J 985*** 27-71 547 1043 1715 744 
Me er nes 986 1246 547 1044 308 745 
987 1652 548 1045 425 746 
988 1656 550 1046 1709 = 747 
989 1657 553 1047 1705 748 
990 S066 (GTI PACK. jcc nnsenne 1048 4447 752 


*Unpublished decision reported in Agriculture Decisions.—Ed. 
**Decisions previously reported.—Ed. 
***Consent Dismissal. 
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DECISIONS AND DOCKET NUMBERS—Continued 








ACT A.D. Deane PaGE| ACT A.D. DocKET PAGE 
0. 0. 
Paget PACA 2-2-5522 1049* 4464. 769/P@S ..2.25--..-- 1093 383 928 
cal 1050 4497 762} 1094 5 929 
a 1051* 4466 764 1095*** 1619 93 
oa | 1052 4445 765 1096*** 1620 931 
oa 1053 4458 1771 1097#** 1621 932 
of 1054* 4485 1776 1098*** 1617 932 
a 1055* 4435 1776 1099*** 1618 932 
pr 1056 4405 TUT PAGQA. ...2--..-- 2000* 4323 932 
084 1057 4460 780 2001* 4413 934 
588 1058* 4376 784 2002* 4475 937 
593 1059* 4394 791 2003* 4513 938 
594 1060 4418 792 2004* 4499 938 
a 1061* 4452 796 2005* 4517 939 
oa 1062* 4414 796 2006* 4381 939 
a 1063 4511 802 2007 4518 940 
po 1064** 3837 805 2008* 4483 942 
be 1065** 4099 811 2009* 4498 943 
oa (7 ones eee 1066 41-22 825 2010 4432 946 
‘ 1067 61-7 and 2011** 4153 951 
642 61-8 825 2012** 4139 953 
oe) eee ..--..... --- 1068 1598 826 2013** 3872 957 
647 1069 1598 835 2014** 4135 961 
641 1070 1699 836 2015** 4143 962 
1071 1665 843 2016** 4205 964 
650 1072 1664 846 2017** 4171 965 
651 1073 1647 849 2018** 4198 967 
654 1074 1708. SEE PES)... 222.2 2019 308 977 
655 1075 1694 857 2020 1682 977 
Oe PRRCA 1076 4510 861 2021 1680 982 
663 1077 4392 863 2022 1698 984 
663 1078 4475 869 2023 143 988 
663 1079 4381 873 2024 311 989 
667 1080 4416 878 2025 435 990 
668 1081 4471 888 2026 1532 991 
673 1082* 4461 891 2027 308 991 
671 1083*** 4490 893 2028 402 992 
679 1084** 3989 895 2029 1700 993 
680 1085** 4089 897 2030 445 1000 
683 1086** 4146 899 2031 553, 554 
691 1087** 4103 901] and 555 1001 
697 1088** 4142 903/PACA ____------ 2032* 4472 1001 
CO  ——— 1089 41-23 913] 2033* 4502. 1002 
700 i i ee a 1090 59 =: 922 | 2034 4440 1002 
70eel SPAS... -.0--a-co0 1091 1559 © 926 2035 4489 1006 
706 1092 1716 926! 2036* 4460 1010 
719 *Unpublished decision reported in Agriculture Decisions.—Ed. 
727 **Decisions previously reported.—Ed. 
732 ***Consent Dismissal. 
735 
736 
737 
739 
739 
741 
742 
744 
745 
746 
747 
748 


752 





DOCKET NUMBERS AND DECISIONS ARRANGED IN CONSECUTIVE 
ORDER 


DOCKET A.D. PAGE — A.D. Pace 
‘0. 
868 ‘ 553, 554 
27-28 844 and 555 2031 1001 
27-64*** 825 1246 916 311 
27-65*** 984 1246 986 547 
27-66 982 1246 1039 §=739 
27-67 904 1433 913 308 
24-67 934 1433 1086 = 735 
27-69 1033 1437 878 170 
27-70 905 1523 826 20 
27-71*** 985 1532 954 449 
27-72 902 1532 2026 86991 
27-72 979 1537 851 98 
41-22 1066 1557 879 172 
41-23 1089 1557 935 385 
47-4 903 1559 1091 926 
47-5 1007 1561 1015 655 
47-6 980 1572 875 163 
48-5 845 1572 875 
1573 869 
1067 1586 848 
983 1591 829 
824 1598 
981 1598 
1006 1610 and 
1090 1611 
876 1616 
992 1617*** 
1094 1618*** 
883 1619*** 
956 1020*** 
1038 1621*** 
2023 1626 
993 : 1629 
964 1633 
1040 d 1636 
1041 1638 
ii a 
2027 1642 


on 1645. 
1647 


960 
1093 1651 
953 1652 


1037 1653 
2028 1654 
872 1655 
1045 1656 
958 1657 
2025 1658 
939 1659 
955 1661 
2030 1662 
553, 554 1663 
and 555 1012 f 1664 





***Consent Dismissal. 
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DOCKET AND DECISION NUMBERS—Continued 


DOCKET A.D. Pace, ACcT 


1071 
943 
1008 
877 
880 
914 
907 
912 
882 
991 
937 
908 
1013 


1714*** 
1715 
1716 

PACA 3631** 
3691** 
3698** 
3734** 
3759** 
3776** 
3802** 
3823** 1005 
3830** 867 
3831** 863 
3837** 1064 
3872** 2013 
3875** 933 
3897** 842 
3912** 932 
3933** 1032 
3941** 930 


*Unpublished decision reported in Agriculture Decisions.—Ed. 
**Decisions previously reported.—Ed. 
***Consent Dismissal. 


DOCKET 
No. 


3943** 
3955** 
3982*** 
3984** 
3989** 
4000** 
4024** 
4030** 
4052** 
4055** 
4056** 
4059** 
4061** 
4068** 
4070** 
4078** 
4084** 
4088** 
4089** 
4099** 
4103** 
4128 
4135** 
4139** 
4142** 
4143** 
4146** 
4153** 
4171** 
4175 
4198** 
4205** 
4265 
4295* 
4322 
4323 
4323* 
4324 
4329 
4347 
4347* 
4347* 
4351* 
4351* 
4352 
4355 
4359 
4363 
4363* 
4364* 
365* 
4366 
4369 
4371 
4372* 
4373 
4376* 
4378 
4379* 
4381 


A.D. 


931 
843 
952 
976 
1084 
1004 
975 
866 
865 
1031 
978 
838 
949 
951 
950 
901 
1030 
1003 
1085 
1065 
1087 
918 
2014 
2012 
1088 
2015 
1086 
2011 
2017 
837 
2018 
2016 
892 
853 
928 
1026 
2000 
889 
834 
833 
855 
893 
831 
861 
919 
830 
836 
897 
945 
920 
857 
946 
1000 
886 
862 
890 
1058 
894 
969 
1079 


1035 


PAGE 


362 
68 
441 
505 
895 
606 
500 
133 
131 
703 
514 
59 
431 
438 
435 
249 
700 
606 
897 
811 
901 
316 
961 
953 
903 
962 
899 
951 
965 
56 
967 
964 
215 
104 
353 
683 


199 
45 


4 
> 


38 
119 


34 


413 


108 
414 
594 
189 
120 
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DOCKET AND DECISION NUMBERS—Continued 


DOCKET A.D. | PAGE ! DOCKET A.D. Pace 


No. No. 
2006 939 4441* 860 119 
4385 921 334 4443 1021 668 
4387* 858 114 4445 1052 765 
4387* 896 226 4447 1048 752 
4390 994 471 4450 998 588 
4391 922 338 4452* 1061 796 
4392 1077 + =©8638 4453 923 342 
4393 970 476 4454* 927 353 
4394* 1059 791 4458 1053 = 771 
4395* 885 188 4459* 1002 = 605 
4397 835 49 4460 1057 780 
4398 974 493 4460* 2036 1010 
4399 898 231 4461* 1049 759 
4401 888 196 4461* 1082 891 
4403 973 486 4462 929 359 
4406* 1024 679 4465* 967 469 
4407 944 408 4466* 1051 764 
4409 854 105 4471 1081 888 
4410* 891 212 4472* 2032 1001 
4411 887 193 4473 1022 §=678 
4412* 1019 663 4475 1078 869 
4413* 2001 934 4475* 2002 937 
4414* 1062 796 4476* 1025 = 680 
4415* 832 39 4477 1056 39777 
4415 924 344 4479 997 584 
4416 1080 878 4480 968 470 
4417* 1020 667 4481 971 483 
4418 1060 792 4482* 999 593 
4419* 895 226 4483* 2008 942 
4420* 856 108 4484 1028 697 
4422 947 420 4485* 1054 776 
4424 995 578 4486*** 1029 699 
4426 and 4488* 996 584 
4427* 972 486 4489 2035 1006 
4428 948 425 4490*** 1083 893 
4429 859 116 | 4492 1023 677 
4430 925 346 4497 1050 762 
4431* 965 463 4498* 2009 948 
4432 2010 946 4499* 2004 938 
4433 1001 600 4502* 2033 1002 
4435* 1027 ~=691 4510 1076 = 861 
4435* 1055 776 4511 1063 802 
4437* 966 464 4513* 2003 938 
4438 926 349 4517* 2005 939 
4440 2034 1002 4518 2007 940 





*Unpublished decision reported in Agriculture Decisions.—Ed. 
***Consent Dismissal. 





CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1945) 


Agricultural Marketing Agreement Act of 1937 


Abbotts Dairies, Inc., et al., Hamilton Dairies, Inc., et al. (AMA 
Doc. No. 61-7, AMA Doc. No. 61-8) 

Avondale Dairy Co. et al. (AMA Doc. 
constitutionality of price increases 

Bauer’s Dairies et al. (AMA Doc. No. 68-1) *Regularity and con- 
stitutionality of Order No, 68—Denial of request for de novo 
hearing 

Cedar Crest Dairy et al. (AMA Doc. No. 64-1) Consent Dismissal- 

Charest, Odilon (AMA Doc. No. 47-4) *Burden of proof as to 
Class II utilization 

Chautauqua Malted Milk, Inc., et al. (AMA Doc. No. 27-72) *Def- 
inition of producer of approved plant 902:265; 

Chenango Farm Products Company, Inc. (AMA Doc, No. 27-28) 
*Market service payments 

Cloverleaf Dairy Co. et al (AMA Doc, No. 69-1) *Review hearing 
under section 8c(15)(A) of act not including a de novo 
hearing 

Ferndale Farms, Inc. (AMA Doc. No. 27-67) *Classification of 
milk—Compulsion by legal evidence 

Ferndale Farms, Inc. (AMA Doc, No. 27- 

Hogansburg Milk Co., Inc. (AMA Doc. No. 27-70) *Burden of 
proof as to the invalidity of market administrator’s action_- 

Lemont Dairy Company (AMA Doc. No. 41-23) *Classification of 
milk—Dumped and spoiled milk 

Martin & Costa (AMA Doc. No. 47-5) *Partnership—Scheme by 
handler to establish producer-handler status 

Oak Street Dairy (AMA Doc. No. D-46-2) Consent Dismissal-_- 

Oriskany Valley Milk Producers’ Cooperative Association, Inc., 
and Hinman Farms Products, Inc. (AMA Doc. No. 27-69) 
*Operator of plant, who is Conclusiveness of listing by Depart- 
ment of Health of person as operator of plant 

Queensboro Farm Products, Inc. (AMA Doc. No. 27-64) Consent 
Dismissal 

Roberts Dairy Company (AMA Doc. No. 48-5) *Parity limitation 
in milk order—Scope of promulgation and section 8c(15) 
(A) hearings—Variance 

Seeley Dairy (AMA Doc. No. 41-22 

St. Lawrence County Cooperative Dairies, Inc. (AMA Doc. No. 
27-66) *Legal absolutism not favored in quasi-judicial ad- 
ministrative proceeding—Power of succeeding market admin- 
istrator to reverse interpretation of provisions of order_- 

Supplee-Wills-Jones Milk Co. (AMA Doc. No. 27-75) Consent 
Dismissal 

The Borden Company (AMA Doc. No. 27-71) Consent Dismissal __ 

Velozo Dairy (AMA Doc. No. 47-6) *Remand for hearing 


Grain Standards Act 


Toledo Grain Elevator and Eastern Grain Growers (GS Doc. 
No. 59) *Misrepresenting grade of grain---------- See ese 


Packers and Stockyards Act, 1921 


A. Feldstein & Company, Inc. (P&S Doc. No. 1572) 

Albert Hoffmann & Son v. St. Louis National Stockyards Com- 
pany (P&S Doc. No. 1662) 

Beacon Live Poultry Company (P&S Doc. No. 1691) 

Beek v. Gant (P&S Doc. No. 1690) 


*Hint to important legal and economic points contained in decision. 


A.D. 
No. 


884 


1006 


904 
934 


905 
1089 


1007 
868 


Page 





1038 CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED 


“No. Page 
Packers and Stockyards Act, 1921—Continued 

Bick, Lou (P&S Doc. No. 1557) 3172; 9% 385 

Boucneck, Max M. (P&S Doc. No. 1656) 988 550 

Bowles Livestock Commission Company (P&S Doc. No. 1647) 

*Remand for oral hearing 849 
Brinkman, Wood & Beck (P&S Doc. No, 1652) 5 548 
C. B. Johnson Livestock Commission Company (P&S Doc. No. 

1679) 9 296 
C. F. Hill & Company (P&S Doc. No. 1626) 185 
Cambridge-New England Poultry Company, Inc. (P&S Doc. No. 

1663) 82 26 
Carter v. St. Louis National Stockyards Company and Wilson- 

Shields Live Stock Commission Company (P&S Doc. No. 

1697) *Reasonable stockyard services 
Chillicothe Clearing Agency (P&S Doc. No. 1677) 

Cleveland Union Stock Yards Company (P&S Doc. No. 442)-- 

Coffield v. Albright Commission Company (P&S Doc. No. 1676) -- 

Cohen, Joseph W. (P&S Doc. No. 1670) 5 

Coney Island Poultry Company, Inc. (P&S Doc. No. 1616)---- 846 

Consolidated Commission Company (P&S Doc. No. 1561) *Evi- 
dence—Companion proceeding—Pecularities in handling 
trades 

Degen & Amschler v. Union Stock Yard & Transit Company of 
Chicago (P&S Doc. No. 1714) Consent dismissal 1017 

Diskey v. Frank Rigney and St. Louis National Stockyards Com- 
pany (P&S Doc. No. 1661) 852 

Doerge v. Producers Live Stock Commission Association (P&S 
Doc. No. 1686) *Burden of proof as to violation of act--_. 1042 

Duesbury v. Moog & Greenwald et al. (P&S Doc. No. 1638)-- 906 

Farmers and Shippers Live Stock Commission Company (P&S 
Doc. No. 1665) *Cease and desist order 1071 

Fleming v. Lawler Brothers & Company and Union Stock Yard 
& Transit Company of Chicago (P&S Doc. No. 1708) *Fail- 
ure to render reasonable stockyard services 1074 

Fort Wayne Union Stock Yards, Inc., et al. (P&S Doc. No. 1705)- 1047 

Foust-Yarnell Stock Yards (P&S Doc. No. 1598) *Rates and 
charges for stockyard services ‘ ; 1069 

Franzel, L. (P&S Doc. No. 1655) *Immunity for violation of act. 1034 

Gentry-Thompson Stock Yards Company, Inc. (P&S Doc. No. 
1523) 826 

Grissim Commission Company (P&S Doc. No. 1640) 873 

Gunderson v. Grand Produce Company (P&S Doc. No. 1681)---. 915 

H. Graver Company v. Union Stock Yard & Transit Company of 
Chicago (P&S Doc. No. 1707) Consent dismissal 

Hancock, Morris (P&S Doc. No. 1642) 

Harker v. Union Stock Yard and Transit Company 
Doc. No. 1709) 

Harold Lipman et al. (P&S Doc. No. 1675) 

Hollmann v. Farmers Union Livestock Commission (P&S Doc. 

No. 1693) 

Houston Livestock Commission Company (P&S Doc. No. 1698) 
*Cease and desist—Violation of act 

Humes v. Union Stock Yard & Transit Company of Chicago 
(P&S Doc. No. 1710) 

Ideal Packing Company, Inc. v. Milwaukee Stock Yards Division, 
United Stock Yards Corporation (P&S Doc. .No. 1659) 
*Stockyard not insurer of livestock 

Independent Livestock Commission Company, Inc. (P&S Doc. 

No. 1667) 

J. F. Sadler & Company (P&S Doc. No. 1682) *Cease and desist— 
Profits on resales 

Johnson v. Miller, White & Woods, Charles E. Harding Co. et al, 

(P&S Doc. No. 1699) *Conversion—Unfair practice 


1015 


*Hint to important legal and economic points contained in decision.—Ed. 





CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED 1(39 


A.D. 
No. Page 


Packers and Stockyards Act, 1921—Continued 
Joyce Commission Company (P&S Doc. No. 1715) é 744 
Kepler v. Mackle & Saul and the Union Stock Yard & Transit 

Company (P&S Doc. No. 1694) *Failure to render reasonable 

stockyard services 857 
Leo Hardy Livestock Commission Company et al. (P&S Doc. No. 

1532) 54: ; 2026 991 
Leonard, Williams, and Spalding (P&S Doc. No. 1685) 936 386 
Litvack Poultry Company (P&S Doc. No. 1689) *Granting of 

license—Discretion of secretary 1035 732 
Livestock Producers Association (P&S Doc. No. 1668) 877 167 
M. Zimmerman & Company (P&S Doc. No. 1573) 869 145 
Market Agencies at Fort Worth Stock Yards (P&S Doc. No. 

445) 55: ; 2030 1000 
Market Agencies at Omaha Union Stock Yards, Omaha, Ne- 

braska (P&S Doc. No. 143) 883:182; 956:451; 1038:737; 2023 988 
Mar ag Agencies at St. Louis National Stock Yards (P&S Doc. 

383) 7454; 1093 928 


“311) : - 2024 989 
Market Agencies at the Sioux City Stock Yards, Sioux City, Iowa 

P&S Doc. No. 308)_-964:462; 1040:739; 1941:741; 1044:725; 

2019:977; 2027 991 
Market Agencies at the Union Stock Yards, Chicago, Illinois 

(P&S Doc. No. 402) 953:449; 1037: 736; 992 
Market Agencies at the Union Stock Yards, Denver, Colorado 

P&S Doc. No. 435) : : 990 
Market Agencies doing business at the Milwaukee Stock Yards, 

Milwaukee, Wisconsin (P&S Doc. No. 1437) 170 
Maysville Stock Yards (P&S Doc. No. 1678) ‘ 389 
Mazer, Ben (P&S Doc. No. 1680) *Burden of proof of unfitness 

for license : ; 982 
McCleneghan v. Union Stock Yards Company of Omaha (Ltd.) 

(P&S Doc. No. 1591) 28 
McKinley-Winter Livestock Commission Company (P&S Doc. No. 

1586) 93 
McKinley- Winter Livestock Commission Company (P&S Doc. 

No. 1684) 93 
McMinn v. St. Louis National Stockyards Company and Wootten 

Commission Company (P&S Doc. No. 1688) 963 
Meyer v. Laiderman (P&S Doc. No. 1711) 1014 654 
Milburn v. Ingwersen, Humbert & Compton and Arthur Humbert 

(P&S Doc. No. 1713) Consent dismissal 1018 
Mirotznik et al. (P&S Doc. No. 1610 and 1611) 828 27 
Murbach, Donald & Company (P&S Doc. No. 1657) 989 
Mutual Stockyard (P&S Doc. No. 1687) 938 
Nashville Livestock Commission Company, Inc. (P&S Doc. No. 

1645) 874 
National Live Stock Commission Company (P&S Doc. No. 1672)_ 914 
New Jersey Coop Company, Inc. et al. (P&S Doc. Nos. 553, 554, 

555) :650; 2031 
NorSide Poultry and Egg Company (P&S Doc. No. 1683) 911 
Ozark Commission Company (P&S Doc. No. 1664) *Cease and 

desist order 1072 
Perry & Alderson, Inc. (P&S Doc. No. 1636) 870 
Pittman v. Wootten Commission Company and the St. Louis 

National Stock Yards Company (P&S Doc. No. 1700) *Rep- 

aration—Failure to exercise reasonable care 2029 
Powell, Dunn and Moore Livestock Commission Merchants, Ine. 

(P&S Doc. No. 1633) 942 
Robertson Livestock Commission Company (P&S Doc. No. 1666)_ 943 
Rudman Brothers, Inc. (P&S Doc. No. 1651) 

Sioux City Stock Yards Company (P&S Doc. No. 425) 
872:155; 1045 


*Hint to important legal and economic points contained in decision.—Ed. 










1040 CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED 


A.D. 
No. Page 







Packers and Stockyards Act, 1921—Continued 

Springfield Live Stock Sales Company and Fred J. Lobeck 
SIRS RPO TINO RON, ere ee 990 557 
St. Joseph Stock Yards Company (P&S Doc. No. 298)_--_-___ 993 569 

St. Louis National Stockyards Company (P&S Doc. No. 1246), 
916:311; 986:547; 1039 739 
Tarr, Downs & Company (P&S Doc. No. 1692)-----__-_-______ 1011 = 647 
Tatum-Embry-Huddleston Company, Inc. (P&S Doc. No. 1674)-. 907 292 
Fayior.-0. Doelera!: (Pes Dec; Ne, 1641) .......-2.-..0<2---ce.os< 959 454 
Texas and Southwestern Cattle Raisers Association v. Camp- 
bell Commission Company (P&S Doe. No. 1619) Consent dis- 
ON ee gee eee sk chase nl nt dem eae 
Texas and Southwestern Cattle Raisers Association v. Flint 
Hills Live Stock Commission Company (P&S Doc. No. 1620) 
ORIEN DREN on ee 
Texas and Southwestern Cattle Raisers Association v. Healy and 
Company (P&S Doc. No. 1621) Consent dismissal__.____- 1097 932 
Texas and Southwestern Cattle Raisers Association v. Interstate 
Livestock Commission Company (P&S Doc. No. 1617) Con- 
ge eo a ree re ss es co ia ace ssi cam nace nese a a Cc 
Texas and Southwestern Cattle Raisers Association v. The Stand- 
ard Livestock Commission Company (P&S Doc. No. 1618) 
CI CHINES oo en tang ad Seceeeeu anes aene 
The Belt Railroad and Stock Yards Company (P&S Doe. No. 
I 2 a ean ares ied asad um coasts coat an en tee a 913:308; 1036 735 


The Peoria Union Stock Yards Company (P&S Doc. No. 5), 
876:165; 992:568; 1094 929 

Torbet v. Union Stock Yard & Transit Company of Chicago 
Care APO NO. TENOR), Gite menieacn cee cee Sank ta ea nity 
Watkins Commission Company, Inc. (P&S Doc. No. 1629) *Scope 
TO NOPE oi one re oo eee esonens 
Weiller & Weiller Company (P&S Doc. No. 1716) *Substitution 
(OE ORE CON so a ean ca enn se eas aae wee 
Westfall v. Michigan Central Railroad Company (P&S Doc. 
ND, S008) 352 o. ee a nl a eas ae ea 
Wichita Live Stock Exchange Association and Wichita Union 
Stock Yards Company v. Texas & Southwestern Cattle Raisers 













1095 = 931 






1096 = 931 







1098 = 932 
























Association, Inc. (P&S Doc. No. 1559) ---------------------- 1091 926 
Wolfe v. Kidwell & Caswell (P&S Doc. No. 1658) ------------ ro a 





Wootten Commission Company (P&S Doc. No. 1537) ---------- 





Perishable Agricultural Commodities Act, 1930 


Alexander Marketing Company v. Martin (PAA Doc. No. 4477) 
*Measure of damages for breach of warranty_-_-------------- 
American Fruit Growers Incorporated v. Clowe & Davis, Inc. 
(PACA Doc. No. 4381) *Unlawful rejection-_-------------- 
Atlantic Commission Co., Inc. v. Anton Osowski and Sons (PACA 
Doc. No. 4366) *Breach of warranty not divisible contract__ 
Argondelis v. Senter Bros., Inc. (PACA Doc, No. 4422) *Meaning 


of term f.o.b. acceptance final ..-.------------------------- 
Bacon Brothers v. Brown Brokerage Company (PACA Doc. 


No. 4416) *Unlawful rejection ~_-------------------------- 
Bacon Brothers v. Gobble Feed and Seed Company (PACA Doc. 

No. 4462) *Twenty-four hour rule_------------------------- 
Barnett-Gerstein Company v. Heller Bros. Co., Inc., and Amer- 

ican Fruit Growers, Inc. (PACA Doc. No. 4322)__-.--__---- 928 353 
Battistini Bros. v. Senter Bros., and/or C. Comella, Inc. (PACA 

RR AREAS NO i ae eg i he gh 994 571 





1056 = 777 







1079 = 873 






946 414 






947 420 







1080 =: 878 















Bennett & Clayton Co., Inc. v. Stanford & Beal Produce (PACA I 
Doc. No. 4473) *Implied warranty—Soundness of produce 
TOO COTO as ein Be bie aime Es dca gcd 1022 = 673 E 
C. A. Powers & Company v. Schley Brothers (PACA Doc. No. 
s 


4433) *Liability of commission merchant to principal for 
hn CC no ae ee 1001 600 


*Hint to important legal and economic points contained in decision.—Ed. 






CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED {1()41 


A.D. 
No. Page 


Perishable Agricultural Commodities Act, 1930—Continued 


California Vegetable Growers v. Perto (PACA Doc. No. 4484)__ 1028 
Charles I. Keyt Company v. Hawkins (PACA Doc. No. 4480) 

*Effect of acceptance of commodity without objection 
David Yale & Sons v. Sunkist Fruit & Produce Company (PACA 

Doc. No. 4378) 

Dean Van Wagenen, et al. v. Fresh Frozen Foods, Inc., and 

Horn Processing Co. (PACA Doc. No. 4445) 

Dekle Brokerage Company v. Fallo (PACA Doc. No. 4458) *Effect 

of failure to object to terms of oral agreement 
E. Meyer Fruit Co. v. Hoffman Banana Company (PACA 

Doc. No. 4399) 

Frederick Opolinsky & Co. v 

*Implied agency 
H. D. Jeffords Company v. Mercurio (PACA Doc. No. 4430) 

*Twenty-four Hour Rule 
Haines City Citrus Growers Association v. Thos. Caito Sons, 

Inc, (PACA Doc. No. 4397) 

Harrisburg Daily Market v. 

(PACA Doc. No. 4497) 

Heggblade Marguleas Company v. ~ Peter Martori’s Sons, Inc. 

(PACA Doc. No. 4352) *Accord and satisfaction 
Heller Bros. Co., Inc. v. Associated Fruit Distributors of Cali- 

fornia (PACA Doc. No. 4440) *Reparation—Breach of con- 

WN ei i main cis cece ec on ges dn ok epee eae ea een 
Hesser v. Hoffman Banana Company (PACA Doc. No. 4403) 

*Breach of warranty—Damages 
Hunter Brothers v. Triangle Fruit Company (PACA Doc. 

No. 4407) *Accord and satisfaction, when not established__ 944 
Joseph v. Zingalie (PACA Doc. No. 4265) 892 
_— Brothers v. Rosenblum (PACA Doc. No. 4128) 918 

. Gillarde Company v. Ball (PACA Doc. No. 4450) *Partner- 

ship—Joint account venture 998 
L. Gillarde Company v. Ritter & Co. and Cc. Comella, Inc. (PACA 

Doc. No. 4369) *Rejection by purchaser of commodity bought 

on “rolling acceptance final’ basis not permissible 1000 
Lancaster Fruit Company v. Feldman (PACA Doc. No. 4471) 

*Unlawful rejection 1081 
Lingenfelter v. B. & G. Fruit Company (PACA Doc. No. 4447) 

*Creation of Tiaew contract Gf Gale... ..ncncccnnennstnccmenss 1048 
MacNulty v. Hannaford Bros. Co. (PACA Doc. No. 4411)---_ 887 
McDow v. Jerome Kantro Company (PACA Doc. No. 4443) *Time- 

liness of notice of breach of warranty 1021 
Mexican Produce Company v. Lewis D. Goldstein Fruit and Pro- 

duce Corporation (PACA Doc. No. 4432) *Unlawful rejection 

of shipment 2010 
Morris Bros. Fruit Co. v. North Jersey Produce Co. (PACA 

Doc. No. 4392) 1077 
Morse-Hubbard Company v. Hawkins (PACA Doc. 4418)__. 1060 
Nueman & Borchardt v. American Fruit Growers, Inc. (PACA 

Doc. No. 4324) 889 
Peter N. Skallerup & Company v. Heinlen (PACA Doc. No. 4490) 

Consent dismissal 1083 
Postel v. John Russo Fruit Co. (PACA Doc. No. 4489) *Evi- 

dence—Burden of proof as to terms of contract____-------- 2035 
Pupillo Fruit Company v. Marshall Fruit, Inc. (PACA Doc. No. 

4363) 897 
Ritter & Company v. D. L. Piazza Company and Lord & Spencer 

Company (PACA Doc. No. 4373) 890 
Rooney Bros., Inc. v. The Wm. F. Pendleton Co., Inc. (PACA 

Doc. No. 4481) 971 
S. H. Becker Company v. Mercurio and Chicago Fruit & Vegetable 

Exchange (PACA Doc. No. 4355) 

Samuel P. Mandell Co. v. Peterman (PACA Doc. No. 4428) *Bur- 
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Ae Page 
Perishable Agricultural Commodities Act, 1930—Continued 
den of proof as to defense of sale by sample 425 
Samuel Stern & Son v. Eugene L. Duvall & Son (PACA Doc. 
No. 4329) 45 
San Pat Vegetable Co., Inc. v. Silverfarb (PACA Doc. No. 4409) -- 105 


Schofel Brothers, Inc. v. Mailloux Fruit & Produce Co., Inc. 
(PACA Doc. No. 4460) *Breach of implied warranty of suit- 
able shipping condition 780 
Scuran v. Mississippi Canning Company (PACA Doc. No. 4323) 
*Application of standard of measurement of place of pur- 
chase 683 
Senter Bros., Inc. v. Curtis & Company (PACA Doc. No. 4401)- §& 196 
Shreve v. W. C. Reber Company (PACA Doc. No. 4486) Consent 
dismissal 699 
Simon & French Co., Inc. v. Myer Cohn, Inc. (PACA Doc. No. 
4510) *Unlawful rejection 861 
Simon Produce Company. v. George E. Howland, Inc. (PACA 
Doc. No. 4453) *Damage in absence of evidence for com- 
putation 342 
Simon Siegel Company v. Anton & Mickel (PACA Doc. No. 4429) 5 115 
Simplot Produce Company v. Texas Brokerage Company (PACA 
Doc. No. 4518) 940 
Spencer v. Mandell (PACA Doc. No. 4391) *Unlicensed dealer 
subject to act 338 
Steel City Fruit Company v. Monheim’s Wholesale Produce 
(PACA Doc. No. 4347) De 39 
The Chas. Abbate Company v. E. B. Bowles & Co., Inc. (PACA 
Doc. No. 4492) 
The LeRoy Dyal Company, Inc. v. Allen (PACA Doc. 
4393) *Passing of title—Compliance with time of shipment 
provisions in contract—Subrogation 
The Shuman Company v. Cleveland Fruit Company (PACA 
Doc. No. 4173) 
Thomas Caito Sons, Inc. v. Basket Fruits, Inc., and Wesco 
Foods Company (PACA Doc. 4371) 
United Fruit & Produce Co. v. Mailloux Fruit & Produce Com- 
pany, Inc., and/or Western Vegetable Distributors (PACA 
Doc. No. 4424) 
United Fruit & Produce Company v. Western Fruit Growers, 
Ine. (PACA Doc. No. 4359) 
United Produce Co. v. Antonelli (PACA Doc. No. 4475) *Un- 
lawful rejection 
United Produce Company v. Kyman Brothers (PACA Doc. 
No. 4398) 
V. Famularo & Sons v. Quality Poultry & Ege Company (PACA 
Doc. No. 4479) *F.o.b. without recourse sale 
Wallace Fruit Company v. Mercurio (PACA Doc. No. 4415)-_- 
Wesco Foods Company v. Metzgers, Inc. (PACA Doc. No. 
4511) *Transaction constituting, interstate commerce 
Western Fruit Growers, Inc. v. Beilman Produce Company 
(PACA Doc. No. 4385) *Creation of new contract of sale__ 
PACA Doc. No. ; 
PACA Doc. No. 
PACA Doc. No. 
PACA Doc. No. 
PACA Doc. No. 
PACA Doc. No. 4364, 
PACA Doc. No. 4365 
PACA Dee. No. 4372. *Nominal damages .............2....... 
PACA Doc. No. 4376. *Abnormal deterioration as showing lack 
of suitable shipping condition 
PACA Doc. No. 4379. *Authority of selling agent to make allow- 
ances in emergency 
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See OO: TNO: MOON ics Stine nnlncacne asennad 2006 
BP NON UN I gc isc wh cae cen Cosco sees 896 
PACA Doc. No. 4387. *Effect of failure to meet requirement 
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PACA Doc. No. 4435. *Applicability of suitable shipping condi- 
tion rule under contract to destination designated by buyer__ 1027 


PACA Doc. No. 4437. *Suitable shipping condition___-_------- 966 
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‘PACA Doc. No. 4460. *Petition for reconsideration granted____ 2036 
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PACA Doc. No. 4461. *Dismissal of petition for reconsideration 1082 
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PACA Doc. No. 3823. *Modification of contract consignment___ 1005 
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PACA Doc. No. 

PACA Doc. No. 

PACA Doc. No. 

PACA Doc. No. 

PACA Doc. No. 

PACA Doc. No. 

PACA Doc. No. 3982. Consent dismissal 

PACA Doc. . 3984. *Breach of exclusive sales agency con- 
tract 

PACA Doc. 

PACA Doc. 

PACA Doc. No. 4024. *Agent’s liability in failing to follow in- 
structions of principal—Usage and custom 

PACA Doc. No. 4030. *Subrogation 

PACA Doc. No. 4052 

PACA Doc. No. 4055. 

PACA Doc 

PACA Doc. 

PACA Doc. 

PACA Doc. No. 4068. *Denial of application for license to cor- 
poration of which applicant is president 
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PACA Doc. ; . *Dismissal of complaint 
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PACA Doc. , . *Lawful rejection of shipment_____----- 2017 

PACA Doc. ; . *Lawful rejection of shipment__-------- 2018 
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CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 4—1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE DETERMINATION 
Effect of Reliance Upon Administrative Determination 

A milk handler should not be required to refund market service 
payments made to him several years before simply because of 

a change in the interpretation of the order, although theoret- 

ically it might be argued that there is only one legally cor- 

rect interpretation and that the prevailing interpretation should 
therefore be given retroactive application ~.._.__-_.-.-_-----_- 


ADMINISTRATIVE PROCEEDINGS 
Character of promulgation hearing under Section 8c of act-.-------- 
Nature of proceeding under Section 8c(15)(A) of act-_-.__-------- 
Proceeding Under Section 8c(15) (A) of Act 

De Novo Hearing 
Arguments as to desirability of provisions of an order are out 
of place in a proceeding under section 8c(15)(A) of the 
act since such proceeding is not an extension of promulga- 
tion proceeding but is a review proceeding for examination 
of alleged legal deficiencies and where claims are made that 
price increases do not tend to effectuate policy of the act or 
violate statutory price standards, the question must be re- 
solved by examination of promulgation record-_..---------- 
Promulation Hearing 
Resort to evidence and findings in record of-------------------- 
ADMINISTRATIVE REVIEW PROCEEDING 


Scope of Review in 
A proceeding under Section 8c(15) (A) of the Agricultural Adjust- 


ment Act, as amended, is not an extension of the proceedings 
for promulgation of the order but is a review proceeding for 
examination of alleged legal deficiencies and must be resolved 
by examination of the promulgation record. A de novo hearing 


Cammhot) lie SrOnted <<. cacaseanenccusus “ih cis a edi ets Sey eo hee ae a ooecaodea 


APPROVED PLANT 
Temporary permission of Department of Health to handle unapproved 


wil for MeneMINOtOIE {22662 ceccdewcaesseswnwedecasseldooaaaen 
BooKs AND RECORDS 


AGGauaRey GF o226<ccsccs~- soe hl can ci cx aa ca a ho, aad wh eee aT 
Vesimentionw: of T6RGHNS: q .ccicccnin cas cuwwme ences eaaenenaneee 


CLAss I MILK 
Buttermilk drinks of more than one percent butterfat as properly 


TONG PB ois iin cceiamniidas thaneneseees deen eames 
Flavored milk drinks of more than one percent butterfat properly 
TO WOAOE “TW. .n ccc actatocutncn~usuunpcuaddaaaeoeaus ence en 
traded mitlk properly allocated (6... —2 20 66s eco sacnancuueanee 
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VOLUME 4—1945 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 
Page 
Cuass III Mitk 
Basis for fixing 539 
CLASSIFICATION OF MILK 
Price Fixing 
A provision basing the Class III price on the highest price paid 
for ungraded milk by three concerns handling such milk is valid- 
The requirement that, in determining the price to be paid to pro- 
ducers, milk purchased from producers should be allocated to 
Class I uses prior to milk purchased from dealers outside the 
marketing area is valid 
Separate classification for each separate use of milk not required 


COMPROMISE AGREEMENT 
Ineffectiveness of 
Disqualifying facts ascertained apparently for first time at re- 
opened hearing deprive petitioner of payments sought despite 
partial compromise agreed upon between petitioner’s counsel and 
counsel for administrative agency prior to reopened hearing-- 
CONSTITUTIONAL LAW 
Confiscation 
Allegation of, by reason of squeeze, not sustained 
Due Process 
Price formula as not depriving evaporator of property by basing 
nig cost price on what otters pay........2.2_.-.-.... Bee eae 
Regularity and constitutionality of Order No. 68 
Court DECISION FOLLOWED 
Elm Spring Farm, Ine. et al v. United States, 127 F. 2d 920, 3 A.D. 
540 (1942) 
DE Novo HEARING 
Denial of Request for 
Where petitioners argued that they should be afforded a de novo 
hearing in this proceeding, under section 8c(15)(A) of the act, 
on the jurisdictional question whether the order is contingent 
upon any particular percentage of interstate commerce, it is held 
that such hearing is not required as the promulgation hearing 
was devoted largely to this issue, and petitioners’ argument that 
there is no jurisdiction to issue the order ought to be examined 
in the light of the promulgation record, and even if all the facts 
in the offer of proof were admitted to be true, there is still 
jurisdictional basis for the order 
Review hearing under Section 8c(15)(A) not including 
DEPARTMENT OF HEALTH 
Listing of person by, as operator of plant, not conclusive_____-__---- 
DISMISSAL 
Order of, based on— 
consent of parties 
failure to sustain merits of complaint 
Order of, Based on Withdrawal of Petition 
Petitioners’ request to withdraw its petition is granted without 
prejudice, and therefore, the petition is dismissed 
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Page 
DUMPED AND SPOILED MILK 
539 CRABGHICRIIOR: 08 | oo on aoe oe Sean aniea eau eee eee 919 
ECONOMIC CHAOS 
Not prerequisite to Issuance of order... 22.2066 science kek ence 632 
EFFECTIVE DATE OF AMENDMENTS 
539 Filing of Petition Under Section 8c(15) (A) of Act as Not Suspending 
Mere filing of a petition under section 8c(15)(A) does not auto- 
matically suspend the operation of the amendments under the 
act and suspension of effective date is not required by Fifth 
539 Amendment to the Constitution =.<~~<.-2.55s05. 2065.54 oe 
EVIDENCE 
539 Adequacy of records showing manufacture of butter and its move- 
ment: irom Damier a pia... ose es ease 282 
Burden of Proof as to— 
clase Tt wtibieation of mille: «2.565. eee add eau accensueeaeee 274 
handler’s manufacture of butter and its movement from handler’s 
NE 8 ooo aa ee eee ea aaa baad 283 
81 invalidity of market administrator’s aetion ~...__.--------------- 290 
Miamiareisation: @6 TAR: 2.33 466 ee a eee ene 919 
use of unaerated milk-in. Class I oy. Fionn n uo ccc csc ctsccceuens 539 
40 CORIRIGION. TO 5 ap iS oe iin Bae ee een ee Sea eon eee 283 
Facts showing— 
scheme by handler to establish “producer-handler” status to avoid 
88 obligations: under:-act. and order ...2.< 22s cients weneecssnan 636 
34 Moaninge of term of burden of proof ........ 2.2.5. ccc eee —— 
Proof of Utilization 
eaenuaey of Nana@ier'’s POGOGR .. 262 oc sree een ews 919 
36 Record as Supporting Order 
There is substantial evidence in the record to support the pro- 
visions incorporated in the marketing order___--------------- 534 
632 


Resort to records in promulgation hearing —.......~.....2-2.2-055455 






FAIR AND FULL HEARING 

Adequate opportunity for a hearing, comprising the offering of evi- 
dence and the making of argument, was afforded prior to the is- 
Suones: Of the: Outer. NG. GE cies cq csencceveddcn besa ae 












FINDINGS 
Resort te; in promulgation record. .... 2260... .. cance nssdnwsnansnns 






FINDINGS OF Fact 








g Requirement of, in rule-making proceeding_------------------------- 1 
? 100D FAITH 
Establishment and accounting for Class II utilization of milk as not 
: RRC: WS sadn concn nau nn weeceeeenaxaseey ae eee 275 
HANDLER 
) HEARING RECORD 






PONIES OR Si 2 ed sah Scie Si ese ai ana ty ae a ee ab ep ae aa 






INTERSTATE COMMERCE 
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Page 
INTRASTATE COMMERCE 
Effect of, upon interstate commerce 
ISSUANCE OF ORDER 
Completion of 8c(15) (A) Proceeding 
It is not necessary that a 8c(15) (A) proceeding be completed before 
an order can become effective 


JURISDICTION 
Allegations of lack of, for Order No. 68, not sustained 


JURISDICTION OF SECRETARY 
Intrastate business affecting interstate commerce 
- LEGAL ABSOLUTISM 
Effect of succeeding market administrator’s interpretation of order re- 
lating to market service payments 
Not Favored in Quasi-Judicial Administrative Proceeding 
Actions by a market administrator or a handler should not be 
encouraged after the passing of a number of years simply be- 
eause of a change in interpretation of the provisions of an order, 
where no fraud or evasion is shown, and petitioner relied upon 
what is assumed was an official interpretation, although a legal 
absolutist might argue that there is only one legally correct 
meaning or interpretation of the order provisions, and even 
though it is claimed that the prior interpretation was given by a 
subordinate, was “unauthorized,” and did not bind the Secre- 


MARKET SERVICE PAYMENTS 
Effect of succeeding market administrator’s interpretation of order 
NEO 6 oo et oti een Sab cele nn pene scnuneudeteees bia 
Qualifications for 
MINIMUM PRICES 
Prescription of Minimum Prices Higher Than Parity 
Under section 8c(18) of the act, minimum prices higher than 
parity may be prescribed by the War Food Administrator, and 
it would not seem of much practical significance whether the 
parity figures appeared in the promulgation record, since the 
War Food Administration found that parity was not reasonable 
in view of the price of feeds, etc., and found that the prices 
provided by the order were appropriate under the section of 


OPERATOR OF PLANT 
Listing of person as, by Department of Health, not conclusive 


ORAL ARGUMENT 
Necessity for, in Rule-Making Proceeding 
Oral argument, in addition to written argument, is not necessary 
to the exercise of rule-making authority, and in any event 
petitioners cannot object to lack of opportunity for oral argu- 
ment where they did not choose to file exceptions and written 


argument 
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OrvDER No. 27 (NEw YorRK) 
Approved Plant 
Where plants had approval of the Board of Health, City of New 
York, as sources of supply of milk and milk products for New 
York City, temporary permission of Department of Health to 
handle unapproved milk for manufacture (or to store or ship 
skimmed milk), accompanied by a restriction upon shipments 
of fluid milk, or fluid milk and fluid cream, did not exclude the 
plants from coverage under the definition of “producer” who 
is person who produces milk which is delivered to “...a 
plant which is approved by any health authority for the receiv- 
ing of milk to be sold in the marketing area’”’_----------------- 265 













546 










Classification of Milk 

Where classification depended upon form in which milk moved 
from handler’s plant, the handler sought relief against market 
administrator’s reclassification of milk from butter to cream 
class, because he could not verify handler’s report unless he 
obtained a complete audit of purchaser’s operations, it is held 
that since adequate and convincing records of handler, cor- 
roborated by other evidence, showed manufacture of butter and 
its movement from its plant, the “burden . . . to show” pre- 
scribed by the order was met by the evidence, and market ad- 
ministrator could not withhold verification in the face of the evi- 
dence, the reclassification was invalid as in excess of the market 
administrator’s powers under the order, or an arbitrary exercise 
of such powers, and therefore, relief requested by petitioner 
10 CYGNOE oo eS ae ea ed eenasaees 


















Where handler, under Order No. 27, regulating the handling of 
milk in the New York Metropolitan Marketing Area, protested 
the market administrator’s refusal to accept its reports as to 
classification of milk and his reclassification, such handler has 
burden of showing that market administrator’s action was in- 
valid, and this burden is not carried where handler based classi- 
fication upon disposition by another person and such person 
had no records showing use of the handler’s milk in a specific 
class for a portion of the period involved, and handler has 
not shown that the records for the remainder of the period 
Were QdeURate aiid CORVINGING { qo. 426 <3 ccs e wacseuncngs 

















Lack of Clarity of Record 
Remand to Market Administrator 
Since it is found that it is impossible to determine from the 
record whether the milk in controversy was milk of petition- 
er-corporation’s own production or whether it was milk pro- 
duced by officers of the corporation, this question is referred 
back to the market administrator for further investigation-. 719 
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OrpvER No. 27 (NEw YorK)—Continued 


Market Service Payments 

Power of Succeeding Market Administrator to Reverse Interpreta- 

tion of Provisions of Order 
Where petitioner filed claims for market service payments for 
certain months as provided in the order which were allowed 
and paid by the market administrator in 1940, but in 1944 
the succeeding market administrator determined these pay- 
ments had been erroneously paid and billed petitioner for the 
amounts therein involved, it is held that actions by a market 
administrator or a handler should not be encouraged after the 
passing of a number of years simply because of a change 
in interpretation of the provisions of the order, and therefore, 
the relief requested by petitioner with respect to the claimed 
refund of the market service payments is granted__.-_--- 


Qualifications for 

Where facts disclosed by reopened hearing show that petitioner’s 
receiving building was equipped to manufacture cream, and 
was equipped to manufacture and did manufacture chocolate 
milk and buttermilk, the movement of milk by pipe-line 
from receiving building to another building 50 feet distant, 
where it was manufactured into cheese, does not entitle 
petitioner to market service payments under Order No. 27 
for moving milk from a plant “equipped only for the receiving 
and shipping of milk from the marketing area,’ whether or 
not the two buildings constituted separate “plants” 


Operator of Plant, Who is 
Person Listed by Department of Health as, Not Conclusive 

While it is natural to assume that the operator of a plant is 
the person reported by the Department of Health as holding 
Health Department approval, the conclusion that the market 
administrator, as a practical matter, must accept what the 
Health Department states to him as to the identity of the 
person operating the plant does not appear to be a potent 
and conclusive consideration in this proceeding, since prior 
determinations in connection with cooperative payments, 
after investigation, were made on the basis that the coopera- 
tive did not operate the plant in question 


Where petitioner-cooperative was reported to the market adminis- 
tractor by the Department of Health of the City of New York as 
the operator of a plant but the facts show that the only ap- 
provals of the plant by the Department of Health were in the 
name of the petitioner-corporation, and the latter owned and 
actually operated the plant, it is held that the corporation is 
to be considered as the operator of the plant under Order No. 
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Classification of Cream Purchased 
Classification by the market administrator of purchased cream in 
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Classification of Milk 


Proof of Utilization 
Although a milk handler’s records need not contain absolute proof 


Standardization of Milk 
Ordinarily the petitioner has the burden of proving the invalidity 


Orver No. 47 (Fatt River, MASSACHUSETTS) 
Classification of Milk 
Since Order No. 47 places responsibility upon a handler claiming 


Handler, Who is 
Where it is fairly obvious that a partnership arrangement between 


the class for which it was purchased and used and in accord- 
ance with prior and subsequent reports of similar purchases 
WES NOG CERES een en eng eecnnmaeenamee 


As all milk received by a handler under Order No. 41 must be 
classified, and as milk dumped and spoiled was not shown to 
be in Class II or III, it was properly classified in Class I by 
the market administrator, although the handler was told that it 
would be put into Class III if an affidavit was submitted___-_ 


of reported utilization, mere unsupported memoranda are in- 
sufficient to support a handler’s report where there. is doubt 
OG ta: Chelr ROCUTOEE oc. oo sek os osha eee 


of action taken by the market administrator, but because of the 
complexities of milk regulation and the practice of not filing 
answers to petitions, the doctrine should not be rigorously ap- 
plied here, and where petitioner has not shown the situation 
clearly but the justification of the market administrator's action 
appears inadequate, that part of the petition regarding stand- 
ardization is dismissed without prejudice so that petitioner 
Ras Have: a naw Dearing .o8 Ms. ..525 obo cn cases 


Class II utilization of milk to establish and account for such 
utilization, and the market administrator reclassified as Class I 
all milk not shown by the handler’s records as in Class II, 
such reclassification is valid, although it appears that there was 
some indefinite quantity in Class II not recorded and the handler 
had acted im ceed falthiq. « <~ ccc chic Se ncdoemetoaGancaeneds 


petitioners, one a handler and the other a producer, was en- 
tered into to avoid requirements of the order as to handlers 
and producers, it is held that the partnership arrangement was 
not successful in attaining a “producer-handler” status for 
petitioners because the definitions of “person” and “producer- 
handler” in the order were not intended to include a temporary 
association of a producer and a handler without records to 
support the claim of partnership operation__.____._____________ 
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Orper No. 47 (FALL RIVER, MASSACHUSETTS )—Continued 
Remand for Hearing 
Determination of Question Whether Petitioner is Subject to Order 
Petitioner’s failure to file reports required of handlers subject 
to Order No. 47 should not prevent his being heard on a claim 
that the market administrator erroneously determined that 
he was subject to the Order, and the proceeding is remanded 
for hearing 
OrbDER No. 48 (Sioux Ciry, Iowa) 
Parity Limitation in Milk Order 
Price Basis for Milk 
A price formula in a milk order, supported by evidence received 
at a promulgation hearing is not limited by the parity pro- 
visions of section 2 of the Act after a valid finding made un- 
der section 8c(18) of the Act, and the formula need not fix 
a price to enable an evaporator to meet all competition 
profitably, nor does it deprive an evaporator of property 
by basing his cost price on what others pay 
Variance Between Notice and Approved Amendment of Order 
A price formula need not be in exact words proposed in the notice 
of the promulgation hearing where a clear issue was raised 
by the proposal, it was understood by those concerned, and a 
genuine hearing was held on it 
ORDER No. 65 (CINCINNATI, OHIO) 
Legality and Constitutionality of Price Increases 
Where petitioners, handlers subject to Order No. 65, as amended, 
regulating the handling of milk in the Cincinnati, Ohio, market- 
ing area, filed a petition charging numerous invalidities in con- 
nection with amendments to the order increasing Class I and 
Class II prices 25 cents per hundredweight, it is held: (1) the 
increases are not made invalid because of the existence of a 
national dairy producers’ subsidy program; (2) the increases 
are supported by evidence in the promulgation record, they con- 
form to the pricing standards of the act, and are’ not in conflict 
with the stabilization laws and executive orders; and (3) the 
existence of handlers’ price ceilings do not make the increases 
unconstitutional under the Fifth Amendment 
Price Increases 
Constitutional validity of, not withstanding handlers’ price ceilings_ 
Evidence in promulgation record supporting 
Legality and constitutionality of 
Provisions for, aS not in conflict with stabilization laws 
ORDER No. 68 (WICHITA, KANSAS) 
Regularity and Constitutionality of Order 
Where petitioners deny that there is authority to issue the order 
because of the small percentage of interstate commerce in fluid 
milk in the area, it is held that the act does not make the 
issuance of an order contingent upon any particular percentage 
of interstate commerce in the area to be covered by the order, 
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Regularity and Constitutionality of Order—Continued 

the act does not specify that some interstate commerce must be 
regulated by every order and it does not by its terms limit regu- 
lation of intrastate handling under an order to the extent neces- 
sary to effectuate regulation of interstate handling under the 
same order; and, therefore, the petitioners’ claim of lack of 
jurisdiction for the order is not sustained 


OrveR No. 69 (CHICAGO) 
De Novo Hearing 
Review Hearing as not Including 

Whereas the issuance of Order No. 69 under Section 8c of the 
act is quasi-legislative in character and this proceeding un- 
der Section 8c(15) (A) of the act is one for review and is of 
a quasi-judicial nature, petitioners’ complaints that the in- 
clusion in the order of certain territory in Will County is 
arbitrary, contrary to the facts, will not effectuate the policy 
of the act, etc., must be evaluated in the light of the record 
upon which the order was promulgated, rather than by means 
of other and different evidence produced at a hearing in 
this proceeding, and therefore, petitioners are not entitled 
to a de novo hearing on these issues 


Interstate Commerce 

Petitioners’ contentions that Order No. 69 be modified to exclude 
certain territory in Will County from the marketing area de- 
fined in the order, or that they be exempted from the operation 
of the order because the handling of milk by them is not within 
the orbit of interstate commerce, held, not sustained on the 
ground that the allegations as to absence of any interstate com- 
merce grounds for including Will County in the marketing area 
must be considered upon the basis of the evidence adduced at 
the promulgation hearings and findings accompanying the order 
that the handling of all milk in the marketing area defined is 
in the current of interstate commerce, or directly burdens, or 
obstructs, or affects interstate commerce in milk and its prod- 
ucts, and that the jurisdiction of the Secretary under the or- 
der is not affected by the small percentage of interstate business 
in Will County as compared with intrastate, as the full reach 
of the commerce clause includes jurisdiction over intrastate 
activities having a substantial effect upon interstate commerce; 
nor is the petitioners’ assertion of their satisfactory dealings 
with producers, before the issuance of the order, material, since 
there is no statutory mandate that economic chaos must first 
precede the issuance of an order for a particular area_____-__-_ 627 

PARITY LIMITATIONS 
Price basis for milk 
PARITY PRICES 


Computation of 
Failure to show, in promulgation record as not fatal 
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PARTNERSHIP 
Scheme to avoid obligation under act and order 
PETITION FOR RELIEF 
Order granting relief requested by petitioner 
PRODUCER 
Definition of 
‘*PRODUCER-HANDLER” 
REIN NN de aera ne aca ana megheawe= sid lio ee seca 
PROMULGATION AND SECTION 8c(15) (A) HEARINGS 
; Scope of 
Desirability of a provision is a proper question for a promulgation 
hearing but not for a hearing under section 8c(15)(A) of the 
act as the latter is a review proceeding on questions of legality_- 


PROMULGATION PROCEEDINGS 
Procedural Requirements 
Judicial techniques are not necessary in promulgation proceed- 
ings and absence of provisions for oral argument in rules of 
practice is not an invalidating defect since written argument 
is allowed and petitioners did not take advantage of this privi- 


PROMULGATION REcoRD 
Failure to show computation of parity prices in, as not fatal 
PROOF OF UTILIZATION 
Adequacy of handler’s records 
RECONSIDERATION 
Request for Modification of Language Granted 
Although the prior decision made and the order entered apply only 
with respect to the factual situations disclosed in the proceed- 
ing, request for modification of certain language in prior or- 
der is granted 
RECORD 
Remand to market administrator because of lack of clarity of 
REMAND 
Question whether petitioner is subject to order 
REPORTS OF HANDLERS 
Effect of failure to file, on question whether handler is subject to order_ 
RULE-MAKING ACTIVITY 
Scope of Review in Proceeding for Review of 
While a proceeding for issuance of a milk marketing order is quasi- 
legislative and a proceeding for administrative review of the 
order is quasi-judicial, contentions that the inclusion of a partic- 
ular county in the scope of the order is arbitrary, contrary to the 
facts, will not effectuate the policy of the act, etc., and that the 
handling of milk in that county is not in the current of interstate 
commerce and does not directly burden, obstruct or affect in- 
terstate commerce must be considered in the light of the record 
upon which the order was promulgated, and a de novo hearing 
May not be granted 
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RuULE-MAKING PROCEEDING 
Judicial Techniques Not Required in Rule-Making Proceeding 
Judicial trial techniques need not be employed in proceedings 
for the promulgation of a legislative rule by an administra- 
tive agency 
Requirement of Findings of Fact in 
Findings of fact and conclusions of fact or law, in addition to the 
statutory findings, are not required in proceedings for the 
promulgation of a milk marketing order of general application, 
especially where they would amount to an inquiry into the 
mental processes by which the evidence was evaluated 
Section 8c 
Character of promulgation hearing under__-_----------_------------ 
Section 8c(15) (A) 
Nature of proceeding under 
Scope of 
SELECTIVE CLASSIFICATION 
Practice of, by handlers 
STANDARDIZATION OF MILK 
Burden of proof 


SUPPLEMENTAL ORDER 
Prior order amended by 


UNGRADED MILK 
Permissibility of sale of, is based on emergency and required to be 
handled separately, and order is not invalid because ungraded 
milk is not priced 


UNIFORM PRICES 
Failure to price ungraded milk as not affecting 


VARIANCE 
Notice and approved amendment of order 


GRAIN STANDARDS ACT 


MISREPRESENTING GRADE OF GRAIN 
Violation of act 


PUBLICATION OF FACTS 
Violation of act 


VIOLATION OF ACT 
Misrepresenting Grade of Grain 
Describing as Grade 2 interstate shipments of uninspected grain 
and grain certified as Grade 3 violated the Gain Standards Act 
and the facts are ordered published, it being immaterial what 
the contract of sale called for, and what happened to the grain, 
and whether the purchaser was actually deceived 
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ADMINISTRATIVE PROCEEDING 
Companion Proceeding 
It was proper to mention an order in a companion proceeding, 
and the record should show it when there is a companion pro- 
ceeding 
Testimony of Witness 
Content of witness’s testimony, not who called the witness, is im- 
portant in administrative proceedings, and failure to call wit- 
ness might infer the witness’s testimony would be unfavorable-_- 


AGENCY 
Act of employee as act of employing market agency 


AGENCY ATTORNEY 
Power of, to stipulate for consent order 
AGRICULTURE DECISIONS DISTINGUISHED 
In re Mirotznik et al., 1 A.D. 751 (1942) 
AUTHORITY TO STIPULATE AS TO ORDER 
Cease and desist 
Books AND RECORDS 
Sales tickets issued as not constituting “records kept” 
CEASE AND DESIST 
Acting as Dealer Without Being Registered 
Respondent, an individual who received many hogs purchased at a 
posted stockyard is ordered to discontinue acting as a dealer 
there without being registered and bonded, although he may 
have ordered and paid for the hogs elsewhere 
Authority to Stipulate as to Order 
Although complainant is unauthorized to stipulate what order will 
issue, its purported stipulation is considered a recommendation 
of a cease and desist order, and such is issued in this proceeding- 
Although complainant is unauthorized to stipulate what order shall 
issue, its purported stipulation will be taken as a recommen- 
dation that a cease and desist order shall issue and such an 
order is issued in this proceeding 
Defrauding customers 
Failing to clear and guarantee payment for trades 
False Records 
Although a suspension of license recommended by the examiner 
is warranted when no exceptions are filed, only a cease and 
desist order is issued here for making false record entries 
because the suspension may have been recommended as the 
result of considering matters not of record 
Respondent, a licensed live poultry dealer, is ordered to cease and 
desist from making false entries in his records concerning 
purchases of poultry, and is ordered to keep accurate records, 
but his license is not suspended because the Office of Marketing 
Services recommended against suspension and the seller’s license 
was not suspended for similar violations 


655 


655 
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CEASE AND Desist—Continued 
False Records—Continued 
Since respondent’s written argument established its contention that 
its license should not be suspended, its requested oral argument 
was not held, and because of respondent's good reputation and 
payment of fines under other laws, its license is not suspended 
for falsely recording prices received for poultry, but respond- 
ent is ordered to cease and desist from making false entries in 
its. records, and. to keep correct records... 2.2.5.4. 
Where respondent proposed and complainant did not oppose a 
cease and desist order, although no definite consent order was 
submitted, respondent, a live poultry dealer, is ordered to cease 
and desist from making false record entries, and is directed to 
keep full records, but a suspension is not required by the record 
in this proceeding 
Improper Use of Customers’ Funds 
A market agency is ordered to desist from using customers’ funds 
for improper purposes, but as No suspension was recommended, 
suspension is not ordered, and as the record is indefinite as to 
insolvency, there is no finding or order on it 
Improper Weighing 
Improper weighing by an employee, for which the employing market 
agency is responsible, is held serious enough to warrant sus- 
pension of registration, but as respondent was not found to have 


actually caused or known of the violations, and in view of 
the peculiar history of the proceeding, only a cease and desist 
order is issued, and respondent is directed to use scale tickets 

as numbered and to keep a record of every one used 
Making and maintaining records of transactions in livestock in names 
of persons other than those for whose account transactions were 


Making False Entries 
Respondent, a live poultry dealer, is ordered to cease and desist 
from making false entries in its records, and is directed to 
keep complete records 
Making false entries in records 
Rates and Charges for Stockyard Services 
On and after 30 days from the date of this decision, respondent is 
ordered to cease and desist from charging for its stockyard 
services in accordance with its tariff now on file, and shall not 
publish, demand, or collect any rate or charge for the furnish- 
ing of any stockyard service more or less than the rate or 
charge for that service set forth in paragraph 15 hereof. 
Within 20 days from the date of this decision, respondent is or- 
dered to publish and file, pursuant to the act and the regulations 
thereunder, a tariff for its stockyard showing all rates and 
charges for stockyard services it furnishes, including feed and 
insurance, and all rules and regulations affecting or determining 
such rates and charges which tariff shall include the rates and 
charges shown in paragraph 15, such tariff to become effective 
30 days from the date of this decision 826, 835 
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Page CE 
CEASE AND Desist—Continued 
Reports to Customers 

Respondent market agency is ordered to desist from failing to 
show, on accounts of sale rendered to consignors, the facts 
when he sells consigned livestock to himself or to a purchaser 
in whom he is interested, and the names of purchasers, but as 
complainant recommended only a cease and desist order, re- 
spondent’s registration is not suspended____-_______---------- 296 | 


Substitution of Livestock Sold 

Substituting inferior animals before delivery of livestock sold 
violated the act; although respondent did not know of agent’s 
act in making switch and discharged agent upon learning it, in 
which circumstances disciplinary action might be unnecessary, 
a cease and desist order is issued because respondent knew 
agent had previously violated the act, and this is the third order 
against respondent within three years__--------- ace es tale 926 


Unauthorized Use of Customers’ Funds 
The respondent partnership, a market agency, which used its cus- 
tomers’ funds for unauthorized purposes and filed a false an- 
nual report is ordered to cease and desist from its violations 
and to deposit its customers’ funds in a separate bank account, 
but because there had been no willful violation, the registration 
of the respondent is not suspended —.......<...-.......<..<-. 309 


Use of Customers’ Funds 

Since respondents’ failure to segregate proceeds received for cus- 
tomers from other funds violated the act and regulations there- 
under, and improper use of such proceeds violated fundamental 
principles of fair dealing between principal and agent, the 
respondents are ordered to cease and desist from using cus- 
tomers’ funds, and are ordered to keep such funds in a sep- 
arate bank account, but because complainant failed to recom- 
mend suspension of respondents’ registration to the examiner, 
it is not in a favorable position to complain of the examiner’s 
failure to: Mrenade SURDONRION . 2. oondno ee occ eemncueae 98 





“ Violation of Act 
A market agency is ordered to cease and desist from selling con- 
signed livestock to its employees or unregistered dealers and 
from failing to show names of purchasers on accounts of sale, 
but its records do not appear inadequate, and as the violations 
were unintentional, the registration is not suspended___----- 843 


A registered market agency is ordered to cease and desist from 
permitting officers and employees to deal in consigned live- 
stock, selling consigned livestock to them, and failing to show 
names of purchasers on accounts of sale, but the record: does 
not support an order as to use of customers’ funds and full 
records, and no suspension is ordered because it was not or- 
dered in recent similar proceedings ~_-..__-__ Dates steht 
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Although neither party to this proceeding excepted to the exami- 
ner’s report not proposing findings of fact, such findings are 
necessary and are included in this order, and, upon the basis 
of these findings, the respondent, a livestock commission mer- 
chant, is ordered to cease and desist from his violations of the 
act, and, by consent of the parties, his registration is sus- 
Wel Sis Se OGG an icici coisas ed cacti cen ecececwce ape e  lcas 

By consent of the parties, a respondent who was a member of one 
partnership, whose registration was suspended for a year, is 
ordered to withdraw as a partner in a second partnership, 
registered as a market agency, during the suspension period, 
and the three other partners of the second partnership are or- 
dered to cease and desist from admitted violations committed 
while engaged as employees of the first partnership__._----_- 

By consent of the parties, respondent market agency is ordered to 
cease and desist from selling consigned livestock to a purchaser 
whose transactions it clears or in whom it has a pecuniary in- 
terest without reporting such facts to consignors, failing to 
show names of purchasers on accounts of sale, failing to notify 
sellers when it acts for both seller and purchaser, and using 
fictitions newmies in Ms TOQORGE: <occmcnccnsecccwemnnnen 

Respondent, a commission company, is ordered to cease and desist 
from failing to isolate shippers’ proceeds and using such moneys 
for purposes other than the payment of lawful marketing 
charges and remittance of net proceeds to shippers, taking live- 
stock consigned to it on a commission basis in its own account, 
selling livestock to its employees, and issuing accounts of sale 
to consignors which do not show the names of purchasers__-- 

Respondent, a market agency and dealer, is ordered to cease and 
desist from selling consigned livestock to its employees, fail- 
ing to report the names of purchasers to consignors, misapplying 
its filed tariff, failing to keep full records, and destroying records 
WEEMGUE OCIA TIN TS oo oe er ce cn en manana 

Respondent, a market agency, is ordered to discontinue allowing 
an employee to purchase consigned livestock, failing to report 
the true names of purchasers of consigned livestock, overcharg- 
ing consignors for feed and insurance, making false entries in 
records and reports, and keeping inadequate and incorrect 
records, but profits taken on resales were not shown to have 
Vielsted: the regeiatiegs. ..2620-55..25252 50652 eae 

Respondent, a registered livestock commission merchant, is or- 
dered to cease and desist from allowing an employee to purchase 
or profit from resales of livestock consigned to the commission 
merchant for sale ............. Sisk ca ete Sinaia etic cee ccens 

Respondent, a registered livestock commission merchant, is ordered 
to cease and desist from misapplying its filed tariff, charging 
consignors more than it paid out for them, allowing its em- 
ployees to deal in consigned livestock although the consignors 
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are present, and failing to show on accounts of sale the names 
of purchasers and that respondent had a pecuniary interest in 
the purchaser, and is ordered to keep correct records, but a 
recommended order concerning unregistered dealers is not 
issued because the record does not show they were dealers, and 
complainant’s recommendation of a suspended suspension ‘* 
not followed because complainant did not allege or show such 
order warranted, and because no suspension was recommended 
or ordered in similar companion preceedings__---------------- 

Respondent, a registered livestock commission merchant, is or- 
dered to cease and desist from selling consigned livestock to 
himself without complying with the regulations, including an 
open market offer and full disclosure to the consignor, and from 
permitting employees to share in resale profits on consigned 
livestock. As respondent thought his practices were all right 
and was willing to abandon them upon being advised otherwise, 
his registration is not suspended and his request for argu- 
Ment against suspension is not granted 

Respondent, a registered livestock commission merchant, is or- 
dered to cease and desist from selling consigned livestock to 
itself without complying with the regulations, including an 
open market offer and remission to the consignor of profits 
made under certain conditions; from permitting employees to 
share in resale profits on consigned livestock; and from render- 
ing incorrect accounts of sale. As respondent did not conceal 
its practices and abandoned them upon being advised that they 
were unlawful, its registration is not suspended and its request 
for argument against suspension is not granted 

Respondent, a registered market agency, is ordered to cease and 
desist from allowing its employees to deal in consigned live- 
stock, failing to show names of purchasers on accounts of 
sale, and selling consigned livestock to its clearee or an account 
in which it or one of its owners has a pecuniary interest unless 
it reports the fact on the account of sale, but there is no order 
as to full records because reports issued are not records kept-_- 


Respondent, in this disciplinary proceeding, is ordered to cease and 
desist from perpetrating violations of the act by using the funds 
received for customers, permitting its employees to deal in con- 
signed livestock, selling consigned livestock to employees and 
unregistered dealers, and using initials in lieu of names of pur- 
chasers in reports to consignors 


Respondent’s permitting his employees to deal in consigned live- 
sock, selling consigned livestock to employees, using initials in 
lieu of names of purchasers in reports to consignors, and de- 
struction of records without required consent, constituting 
violations of the act and regulations thereunder, it is ordered 
that respondent cease and desist from perpetrating such viola- 
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tions, but a recommended cease and desist order concerning 
sales to unregistered dealers is not issued as the allegations 
and the recommended findings and conclusions do not sup- 
port it 
Respondent’s permitting its employees to deal in consigned live- 
stock, selling consigned livestock to its employees and to un- 
registered dealers, failing to report to consignors the names 
of purchasers of the livestock, its having a pecuniary interest 

in the purchaser, and incorrectly charging expense items in its 
records, constituting violations of the act, it is ordered that 
respondent cease and desist from perpetrating such violations- 
Selling consigned livestock to employees violates the regulations 
even when the consignors request it; while the validity of the 
regulations may be determined in this proceeding, their desir- 
ability may not; one choosing to engage in a regulated business 

is bound by the regulations; use of initials on scale tickets does 
not justify their use in reporting to customers on accounts of 
sale; and disciplinary action under the act should follow some 
general pattern, similar violations drawing similar penalties. 
Respondent’s registration is not suspended, but respondent is 
ordered to cease and desist from its violations, and attention is 
called to the fines provided for violation of such an order__-- 
The respondent, a livestock commission merchant, is ordered to 
cease and desist from committing violations of the act by failing 

to report the names of sellers to customers for whom it bought 
livestock on commission, failing to notify the seller and pur- 
chaser when it acts as agent of both, permitting an employee to 
purchase consigned livestock, and charging its customers higher 
prices than. it paid ‘owt for thimie..- 3.36552 
The respondent, a livestock commission merchant, is ordered to 
cease and desist from failing to report the names of sellers to 
persons for whom it bought livestock on commission, and the 
names of purchasers to those for whom it sold, and selling 
consigned livestock to its employees 


Violation of Act by Member of Partnership 
A partnership continuing to operate in the absence of a partner is 
subject to disciplinary action, but as the partnership was not 
charged and violations were not proved against the absent 
partner, the order is issued only against the partner against 
whom violations were charged and proved__---_-_-------------- 
















































CEASE AND DESIST ORDER 
Effect of violation of 
Issuance of, when not warranted 








COMPLAINT 
Moving paper shauld te referred to ae..-=....2-+—.. 5.5. cn eseeeone~ 






CONFUSION IN RECORD 
Dismissal of application for rate increase because of------.--~------ 
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CONSENT ORDER 
Cease and desist 
Continuation of Provisions of Prior Order 
Provisions of the order of June 13, 1945, are continued in effect 
to and including June 30, 1946, unless extended or modified by 
a subsequent order 
Extension of Provisions of Order 
Provisions of order of June 1, 1945 are continued in effect to and 
including June 30, 1946, unless this order shall be modified be- 
NR a a Nc i 
Provisions of the order of December 27, 1944, as modified by the 
orders of September 19 and September 28, 1945, and December 
12, 1945, extended by consent of the parties to and including 
June 30, 1946 
Provisions of the order of December 28, 1944, are hereby con- 
tinued in effect to and including June 30, 1946, unless this order 
shall be extended or modified by a subsequent order 


Provisions of the order of June 3, 1944, are continued in effect to ° 


and including June 30, 1946 
Provisions of the order of June 9, 1945 are continued in effect to 
and including June 30, 1946, unless extended or modified by 
subsequent order 
Since the parties to this proceeding agreed in substance with re- 
spect to the extension of the order of May 27, 1944, the terms 
and provisions of that order are extended to and including 
RINT IRN nO i ee wena esac igl aaala eee 
Extension of Suspension of Order 
Provisions of the order of December 26, 1944, extended by consent 
of parties to and including June 30, 1946 
Power of Agency Attorney to Stipulate 
Counsel for the Office of Marketing Services, complainant in a pro- 
ceeding under the Packers and Stockyards Act, has no authority 
to stipulate what order shall be issued, and the Department of 
Agriculture is not bound by a purported stipulation for a cease 
and desist order, but the stipulation may be taken as a recom- 
mendation that a cease and desist order is sufficient 


Suspension of registration of market agency 


CONVERSION 
Acceptance and sale of cattle without authority as constituting_-_-_- 


DAMAGES 
Attorney’s Fees 
The complainant’s claim for attorney’s fees cannot reasonably be 
considered as damages sustained by reason of respondent com- 
mission company’s failure to render reasonable stockyard 
services 
Measure of, based on— 
failure to render reasonable stockyard services 


928 


992 
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DAMAGES—Continued 
Traveling Expenses 
Where the complainant does not offer any proof of any amounts 
paid, a claim for expenses incurred in attending a hearing is 
disallowed 
DELAY 
Denial of request for, justified 
DISCIPLINARY ACTION 
Pattern for 
DISCRETION OF SECRETARY 
Granting application for live poultry dealer’s license 
DISMISSAL 
Application for Rate Increase 
Because of confusion in the record as to the status of respondents’ 
application for a rate increase, the application is dismissed 
without prejudice 
Complaint for Reparation 
Since complainant failed to carry the burden of proof by com- 
petent evidence that respondent stockyard company failed to 
properly deliver complainant’s livestock, and respondent live- 
stock commission company failed to make an accounting on 
the basis of the true and correct weight of the consigned live- 
stock, the complaint for reparation is dismissed 


Since complainant failed to establish by competent evidence that 
respondent mixed his heifers with cattle belonging to others, or 
that the respondent did not make an accounting on the basis of 
the true and correct weight of the animals, or that they were 
sold by respondent at a price less than their full, fair market 
value on the date of sale, the complaint for reparation is dis- 


missed 
Complaint Moot 
Since respondent has requested cancellation of its registration at 
the yard and permission to discontinue brand inspection service 
at that yard, the matter complained of no longer exists, the 
complaint is therefore moot and, as such, is dismissed 
Cement GF Warten 5 oii cade een cater peed site 931, 932 
Consent of Parties 
In view of the action taken by the parties to dismiss the pro- 
ceeding as shown by their stipulation, the complaint herein 
is dismissed 
Failure to Prove Violation of Act 
Since complainant failed to establish any violation’ of the act, the 
respondent is not under obligation to make reparation, and the 
complaint is dismissed 
Since complainant failed to prove that the respondent violated the 
act, the reparation complaint is dismissed 
Since the evidence in this reparation proceeding established that 
the respondents did not violate the act in the sale and han- 
dling of complainant’s livestock, the complaint is dismissed.. 101 
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DisMissat—Continued 
Failure to Show Lack of Reasonable Stockyard Services 
Complaint for reparation alleging respondent sold certain cattle for 
complainant on a commission basis at certain prices to an order 
buyer and that the animals were resold for the order buyer by 
respondent at substantially higher prices, and claiming the dif- 
ference in the price which was paid and the price obtained at 
the second sale as reparation, dismissed, on the ground that 
there is no evidence of any unfair trade practices on the part of 
respondent, and because complainant has not shown that re- 
spondent as a market agency has failed to furnish reasonable 
and nondiscriminatory service to complainant 
Complaint seeking reparation in certain amount of money alleged 
to be the shortage in the proceeds received from the sale of one 
prime “holstein-shorthorn” calf by respondent for the account 
of complainant, dismissed, on the ground that complainant failed 
to show that respondent did not render reasonable stockyard 
services, and because complainant failed to sustain the burden 
of proof as to the alleged shortage in proceeds 
Failure to Sustain Burden of Proof as to Violation of Act 
Since the burden of proof in this proceeding rests on the com- 
plainant to establish a violation of the act, and since he has 
failed to prove his claim by competent evidence, the complaint 
for reparation is dismissed 
Failure to Sustain Burden of Proving Negligence 
Where complainant alleged that respondent carelessly permitted 
the removal of its cattle from pens provided for convenience 
of complainant and failed to meet its burden of proving negli- 
gence on the part of the respondent, the complaint for repara- 
tion is dismissed as respondent “stockyard” is not an insurer 
of the cattle, and therefore, respondent is not liable for the 
value of the livestock for mere failure to produce them 
Inquiry into Rates and Charges 
Upon motion of the Production and Marketing Administration the 
inquiry into reasonableness of respondent’s rates and charges 
instituted on November 27, 1941, is dismissed on the ground 
that since February 17, 1943, when respondent voluntarily re- 
duced its rates and charges, increases have been granted by 
Secretary’s orders so that the rates and charges in effect as of 
the present date are the same as those that were in effect on 
November 27, 1941, and therefore, under prevailing economic 
conditions respondent’s rates and charges do not appear to be 
unreasonable 
Petition for Modification of Rates and Charges 
Petition of market agencies for permission to file an amendment 
to their tariffs, making an additional charge in connection with 
the recently established 50 cents per hundredweight cattle sub- 
sidy program of the Department, dismissed on the ground 
that respondents have not clearly and convincingly demon- 
strated the need for the charges proposed, and because the 
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Dis MissAL—Continued 
Petition for Modification of Rates and Charges—Continued 
proposed tariff amendment is ambiguous as to whether the pro- 
posed charges are to be made upon all cattle or only upon 
cattle eligible for subsidy 736, 737 
Petition of market agencies for permission to file an amendment 
to their tariffs, making an additional charge in connection with 
the recently established cattle subsidy program dismissed on 
the ground that respondents have not clearly and convincingly 
demonstrated the need for the charges proposed, and because the 
proposed tariff amendment is ambiguous as to whether the pro- 
posed charges are to be made upon all cattle or only upon cat- 
tle eligible for subsidy 
Probable Violations 
As violations of the act are not likely to occur at a stockyard to 
which the act no longer applies, a cease and desist order is not 
warranted and the proceeding is dismissed 391 
Recovery of Damages in Civil Court 
Where complainant has recovered damages in a civil suit upon the 
same cause of action involved herein, the proceeding is dis- 


Settlement Between Parties 
Since parties filed a stipulation with the examiner for dismissal 
of the proceedings on the ground that all claims thereunder had 


been settled to the satisfaction of both parties, the complaint 
herein is dismissed 646, 647 
Since parties have informed the examiner at the hearing that they 
have agreed upon an amicable settlement of the controversy, the 
complaint for reparation in this proceeding is dismissed 
Where it appears that the parties have settled the claim for repa- 
ration, the complaint is dismissed 454, 461 
Withdrawal of Application for License 
Where applicant desires to withdraw its application for a license, 
none is issued, this proceeding is dismissed, and all parties are 
warned that engaging in the live poultry business in New York 
City without a license constitutes a violation of the act, and 
mere application for a license does not authorize operation of 
such business 
EVIDENCE 
Burden of proof as to— 
failure to render reasonable stockyard services__--.-------~------ 
violation of act 
Burden of Proof as to Unfitnes for License 
To support a denial of a license the burden is upon the complain- 
ant to adduce affirmative evidence to support a finding of unfit- 
ness, and because it was erroneously assumed that the burden 
was on the applicant to show fitness, the proceeding is remanded 
for relevant information. Calling the complaint an “Order to 
Show Cause” and referring to respondent as the applicant 
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EvIpENceE—Continued 
Burden of Proof as to Unfitness for License—Continued 
rather than the respondent may have led to the erroneous as- 
sumption, although the body of the document did not purport to 
order respondent to show or prove anything. It would clarify 
the situation if the moving paper were simply called a com- 
plaint, as is the practice in Agriculture Decisions prepared here, 
and the applicant should be referred to as respondent in the 
proceeding 
Failure to sustain burden of proof as to— 
allegations of compiaint ............<..<.. seiassaehitie tie pi in ca ati 
Failure to sustain burden of proving negligence 
Incorporation of Documents in Record 
Documents not received in evidence should not be physically in- 
corporated in the record as exhibits 
Peculiarities in Handling Trades 
Where peculiarities in handling transactions recorded as for A 
and B, can be explained only on the basis that they all were 
transacted for C, it is concluded that the trades were consum- 
mated for C 
EXAMINER'S REPORT 
Recommendation of, to issue cease and desist order not followed be- 
caused not supported by findings and conclusions 


EXTENSION OF SUSPENSION OF ORDER 
Supplemental Consent Order 

Provisions of the order of December 9, 1944, extended by consent 
of parties to and including December 31, 1945 

Provisions of the order of December 26, 1944, extended by con- 
sent of parties to and including December 31, 1945 

Provisions of the order of December 27, 1944, extended by consent 
of the parties to and including December 31, 1945, and leave 
is granted to respondents to file additional petitions for further 
modification during that period 

Provisions of the order of December 27, 1944, extended by consent 
of parties to and including December 31, 1945, provided that re- 
spondents delinquent in filing quarterly reports file such 
reports on or before August 1, 1945, and provided further that 
upon respondent’s failure to do so, that the extension of the pro- 
visions of the order of December 27, 1944 shall expire on 
RE Te 6 sca canna Sc aaa eS cen ig a 

Provisions of the order of December 28, 1944, are continued in 
effect to and including December 31, 1945, unless extended or 
modified by a subsequent order 453, 454 

Provisions of the order of December 30, 1944, are continued in 
effect to and including December 31, 1945, unless extended or 
modified by subsequent order 

Provisions of the order of June 3, 1944, extended by consent of 
parties to and including December 31, 1945 
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FINDINGS OF Fact 
Essentiality of 
Selling livestock at markup of purchase price 
HoG YARDAGE RATES 
TON CN i esate gies acs widen appa aale a ci cal a Seas rca dedeeneal a 
IMMUNITY FOR VIOLATIONS OF ACT 
Mentioning of one section of act at hearing as not giving immunity 
for violations of other sections " 730 
IMPOUNDING FUNDS 
Stipulation relating to, continued 311 
INSOLVENCY 
Indefinite record as not requiring finding or order on 848 
Suspension of dealer’s registration because of its insolvency and fail- 
ure to fully record its transactions 561 


INSURER OF LIVESTOCK 
“Stockyard” as not constituting 300 
INTERSTATE COMMERCE 
Particuar transactions need not be proved to be of interstate char- 
acter where licensee is within purview of act 


INTERVENTION 
Order Permitting Petitioner to Intervene 
Petition of American Stock Yards Association to intervene for the 
purpose of presenting evidence applicable to rate of return, 
granted, since petitioner has some interest in the principles 
upon which rate of return is based and because the law of 
rate-making and economic conditions generally are in an un- 
certain status, and it might be in the public interest to permit 
petitioner to intervene 
JURISDICTION OF SECRETARY 
Mixing of cattle occurring during transportation as not affecting, in 
presence of other circumstances 


LICENSES 
Burden of proof as to unfitness for 
Burden of Proof in Proceeding for Issuance of 
Under a statute saying that the Secretary of Agriculture shall issue 
a license unless he finds, after opportunity for hearing, that the 
applicant is unfit, the burden of adducing evidence of unfitness 
is upon him who alleges the unfitness and the burden cannot 
be put upon the applicant to prove himself fit. An order in- 
stituting a hearing on an application should therefore not be 
referred to as an order to show cause but as a complaint---- 
Circumstances obviating suspension of 
Granting Application for 
An applicant for a license as live poultry dealer who meets finan- 
cial requirements of the act, and over two years have elapsed 
since applicant participated in activities which gave rise to 
revocation of a license issued to a corporation, his application 
for a license is granted 
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LIcENSES—Continued e 
Granting Application for—Continued 
Where applicant for a license to buy and sell live poultry in inter- 
state commerce engaged in such business for a time prior to the 
filing of the application for a license and also for several months 
thereafter while action on the application was pending, on the 
question of doing business without a license, it is held that 
since the applicant had not been specifically warned not to 
engage in business pending action on the application, the Secre- 
tary has discretion in determining from all the circumstances 
whether the doing of business without a license renders a per- 
son unfit to engage in the activity for which he has made ap- 
plication, and under the circumstances disclosed in this pro- 
ceeding a license should not be refused to the applicant 
Recommendation of Office of Marketing Services against suspen- 
sion of 
Revocation of 
The license of respondent, a live poultry dealer, is revoked for 
failure to pay for purchases of poultry, and it is held that 
denials of requests for delay were justified, that no oral hear- 
ing is required where facts are not disputed and the only issue 
is one of law, and that mention of one section of the statute 
by complainant at the hearing does not give respondent im- 
munity for violations of other sections of the act 


Revocation of, when unnecessary 


Revocation or Suspension of 
Circumstances obviating necessity of 
Suspension of 
Effect of consideration of matters outside record upon 
Effect of failure to file exceptions upon 
The license of respondent, a live poultry dealer, is suspended for 
15 days, for recording false prices and keeping false records, 
and respondent is ordered to cease and desist from making false 
entries in his records, and to keep correct records disclosing 
all transactions involved in his business 
Where respondent admitted making false entries in its books and 
failing to keep books, records and memoranda disclosing all 
transactions involved in its business and agreed to accept a 
suspension of its license, the respondent’s license is suspended 
for a period of 15 days, and respondent is ordered to cease and 
desist from failing to maintain proper and adequate records and 
making ‘faiee entries... 55. sn ce eecae i ay rt cea 
Where respondent willfully made false entries in its books and 
records covering the sale of live poultry, its license is sus- 
pended for a period of 20 days, and respondent is ordered to 
cease and desist from making false entries in its books and 
records 
Suspension of, when not essential 





CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS  1(69 


VOLUME 4—1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


LIcENSES—Continued 
Suspension or Revocation of 
Making false entries in records, and keeping resulting inaccurate 
records constitute flagrant and repeated violations of the act, 
authorizing the suspension or revocation of 
MOTION 
Denial of, for reconsideration 
NOTICE 
Waiver of 
ORAL ARGUMENT 
Denial of Request for 
Requests for oral argument, denied, because further argument 
would serve no useful purpose 
ORAL HEARING 
Denial of request for, where facts are undisputed and issue is one 


ORDER OF ABEYANCE 
Rate inquiry 
ORDER OF MODIFICATION 
Reduction of rates and charges 
ORDER TO SHOW CAUSE 
Designating complaint as, may lead to erroneous 
PARTNERSHIP 
Considered as single respondent 
PENS ASSIGNMENT METHOD 
Reasonableness of 
PRINCIPAL AND AGENT 
Act of agent as act of principal 
Agent’s duty to report fully to his principal 
PURCHASER’S NAME 
Use of initials on scale tickets as not justifying their use in report- 
ing to customers on accounts of sale 
RATE INCREASES 
Application for, dismissed, because of confusion in record 
Application for, granted 
RATE INQUIRY 
Order of Abeyance of 
The order herein holds in abeyance an inquiry into respondents’ 
rates and charges conditioned upon respondents’ filing a sched- 
ule making an over-all reduction in their present rates and 
charges and upon their submitting quarterly reports giving 
detailed information relative to their income and expenses and 
volume of livestock handled by species____--------___-----_-- 
RATE PROCEEDING 
Order of Abeyance 
On the basis of the recommendation of the Office of Marketing 
Service to the examiner and the latter’s certification of the ques- 
tion to the War Food Administrator, it is ordered that this pro- 





1070 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 4—1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


Rate Procrepine—Continued 
Order of Abeyance—Continued 
ceeding should be held in abeyance pursuant to the provisions 
of the stipulation relating to reduction of schedule of rates and 
acceptance of audits and appraisals 
Reopening hearing 
RATES AND CHARGES 
Adequacy of prescribed rates 
Allowance for return on invested capital 
Dismissal of petition for modification of 
Granting of Temporary Increase in 
A temporary rate increase requested by licensees engaged as han- 
dlers in the live poultry business and recommended by the Office 
of Marketing Services is granted 
Inquiry into, dismissed upon motion 
Modification of Hog Yardage Rates 
Upon respondent’s petition for modification of certain stipulation 
relating to restoration of one cent per head reduction made by 
respondent in its hog yardage rates, and recommendation by the 
Office of Marketing Services, the latter is authorized to accept 
for filing by respondent an amendment to its Tariff No. 6, restor- 
ing such yardage rates under the terms of the stipulation filed 
February 12, 1943 since it appears that such increase will restore 
the hog yardage rates to the level prevailing on September 15, 
1942, and not, therefore, to a point which would violate the so- 
called “hold the line” order _.-- strait lia ihe a dee cae came stom oteigs 
Order for Modification of, in Prior Order 
Order entered November 27, 1942, is reinstated and respondent shall 
file and publish a schedule containing rates and charges pre- 
scribed in that order, and the usual notice is waived so that 
the schedule may become effective on one day’s notice in view 
of the necessity for relief shown by respondent 
Petition for Modification of, Granted in Part on Basis of Changed 
Conditions 
Respondents’ petition for modification of the present Commission 
Tariff No. 14 by increasing selling charges for hogs, cattle, and 
calves and the buying charge for trucked-out bulls for immediate 
slaughter granted as to cattle and calves. Increased granted less 
than increases requested and follow different pricing structure. 
Increases were only authorized to and including June 30, 1946, 
and no action taken with respect to slaughter bulls. Increases 
in hog selling rates previously granted 
Respondent’s petition for modification of the present Commission 
Tariff No. 14 by increasing their selling charge for hogs, cattle 
and calves, and their buying charge for trucked-out bulls for 
slaughter granted as to request on hog selling charges. In- 
creases granted substantially same as increases requested but 
follow the pricing structure used in previous orders. Increases 
authorized only to and including June 30, 1946, and no action 
taken with respect to any other increase in rates sought_-_-- 
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RATES AND CHARGES—Continued 
Petition for Reinstatement of Rates 
Pursuant to the recommendation of the Office of Marketing Services, 
respondent is ordered to publish and file such amendments to 
its tariff now on file as will restore the rates effective on Decem- 
ber 27, 1944, such amendments to provide that they shall become 
effective in less than ten days after such publication and filing, 
but until such amendments become effective, the tariff now 
on file shall remain in effect, and, accordingly, the effect of the 
order of June 24, 1942, as modified, is continued through Jan- 
uary 1946, after which time the provisions of the 1934, 1936, 
and 1938 orders shall be in effect, and if the parties do not 
want the 1938 rates to become applicable on February 1, 1946, 
with the attendant necessity of prior filing and publication 
of tariff amendments, they are advised to present their request 
in time for consideration before the last few days of January-- 


Rate of return 
Reasonable rates 


Reduction of 
Since an analysis of the prescribed rates and charges made by 
respondent, an operator of a stockyard, demonstrates that after 


adjusting the operating expenses, the respondent earned, before 
payment of Federal and State income taxes, approximately 
17.8 percent on the rate basis, it is concluded that the rates 
and charges for services prescribed in the order of modification 
of November 27, 1942, are unreasonable and should be reduced 
in accordance with the tariff prescribed in this order 
Temporary Rate Increases 

An extension of temporary increases in prescribed rates, re- 
quested by a stockyard operator, recommended by the Office of 
Marketing Services, and not opposed by the Office of Price 
Administration, is granted 

Temporary increases in prescribed rates, requested by the operator 
of a stockyard, recommended by the Office of Marketing Services, 
and not opposed by the Office of Price Administration, granted_-_ 

Where it is agreed by the parties that changed conditions in the 
marketing of bulls justify an increase of 20 cents per head in 
respondents’ charges for buying bulls for immediate slaughter, 
a charge of 95 cents per head is prescribed as respondents’ 
buying charge for bulls for immediate slaughter, such increased 
charge to continue only until June 30, 1946 


Temporary Rate Increases and Decreases 
Certain temporary increases and decreases in prescribed rates re- 
quested by respondent, a stockyard operator, and recommended 
by the Production and Marketing Administration, granted 


Unreasonableness of existing rates 


Used and useful character of respondent’s property 
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Page 
REASONABLE STOCKYARD SERVICES 
Burden of proof as to failure to render 
Dismissal of complaint for failure to show lack of reparation____179, 182 
Failure to render, by erroneous delivery of cattle 32 
Selling different animal than the one consigned as constituting failure 
to render 854 
RECONSIDERATION 
Denial of petition for 28 
Motion for, Denied 
Motion for reconsideration of the order of April 21, 1945, to permit 
introduction of the evidence excluded by the examiner, is denied, 
but respondent may argue the point in connection with argument 
on exceptions to the examiner’s report, or tentative order, which 
will issue as a result of the reopened hearing 
Prior reparation order reinstated by decision on 
REGISTRATION 
Effect of failure to recommend suspension of 
Postponement of Suspension of 
Registrant’s request to postpone suspension of his registration un- 
til after the best part of the year for his business, denied because 
registrant failed to give good reason for such postponement--_-__ 


Suspension of 

Although complaint issued and service was attempted against in- 
dividual partners, a partnership registered as a market agency 
is considered as a single respondent, and its failure to clear and 
guarantee payment for trades as it purported to do constitute 
violations of the act warranting revocation of its registration, 
but as authority to revoke is doubtful, it is sufficient here to sus- 
pend its registration for a year, and respondent is ordered to 
cease and desist from acting as a registrant until it discharges 
its obligations and can keep records 

Although respondent is responsible for complying with statutory 
requirements, as he did not actually know of the violations, his 
registration is suspended for only ten days 


By consent of the parties, the registration of respondent, a market 
agency, is suspended until further order of the Secretary_-_-- 


For falsely recording trades of a clearee, the registration of re- 
spondent corporation, a livestock commission merchant, is sus- 
pended for five days, although its bookkeeper, primarily respon- 
sible for the violations, has left the corporation, and respondent 
is ordered to discontinue its violations and keep correct 
records 

Since respondent, while registered as a market agency but not as a 
dealer, violated the act by acting as a dealer, falsely reporting 
to consignors, and making false record entries, and violated 
a prior cease and desist order, his registration is suspended for 
30 days, and respondent is ordered to cease and desist from thus 
violating the act, and is ordered to keep records as fully 
and correctly disclose all transactions involved in his business_- 





CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS  1()7 


VOLUME 4—1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


REGISTRATION—Continued 
Suspension of—Continued 
The registration of respondent corporation, dealer in livestock, 
which failed fully to record its transactions and admittedly 
owes more than it is presently able to pay is suspended for 
six months and until it shows itself able to meet current ob- 
ligations, and respondent is ordered to keep full records and 
to discontinue acting as a dealer while insolvent 
The respondent’s registration as a livestock commission mer- 
chant is suspended for 60 days on the ground that he charged 
his customers more than he paid for livestock purchased as 
agent for them, and secretly bought livestock for them from 
himself at a profit, and he is ordered to desist from his unlaw- 
ful practices 
Suspension of, not ordered where violation of act is not willful__-- 
Suspension of, unnecessary, because of unintentional violations of act- 
Suspension of, unnecessary, where not recommended 
Suspension of, when unnecessfry 
REGULATED BUSINESS 
Effect of engaging in 
REGULATIONS UNDER AcT 
Vaidity and desirabiity of ~--------- Ss eens oan ees 
REMAND 
Proceeding remanded for relevant information 
Respondent’s Request for, Granted 
As it is not clear just what situation is presented by the answer ad- 
mitting specific facts but no conclusion of fact or law, respond- 
ent’s unopposed request to remand the proceeding for oral hear- 
ing is granted, with directions 
REOPENING HEARING 
Rate Proceeding 
The proceeding in which rates were prescribed in 1943 is re- 
opened to bring the record to date and receive evidence on 
specified questions, and the 1943 order is stayed and stipulated 
impounding of funds continued 


REPARATION 
Failure to Exercise Reasonable Care 
Respondent commission company’s failure to exercise reasonable 
care in handling truckload of cattle delivered to it by com- 
plainant, as a result of which three animals were lost or mixed, 
entitles complainant to an award of reparation against re- 
spondent commission company for loss sustained by complain- 


Failure to Pay Balance of Purchase Price 
Where respondent purchased live poultry on a weekly credit basis 
and failed to pay for same, complainant is entitled to an award 
of reparation for the balance of the purchase price 


94 
310 
846 


849 
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REPARATION—Continued 
Failure to Render Reasonable Stockyard Services 

A stockyard operator which accepted cattle and attempted to deliver 
them to a market agency as belonging to a shipper, knowing 
that it had mixed the cattle with others while unloading them 
for the railroad, failed to render reasonable stockyard serv- 
ices and is ordered to pay the shipper his damages, although 
the stockyard operator denies jurisdiction because the mixing 
occurred during transportation, under jurisdiction of Inter- 
state Commerce Commission -_-------- a ta a na ate Sp 857 


Where one of the respondents entered no denial and offered no 
testimony in dispute of complainant’s allegation that the latter 
consigned to the former a 1200-pound Holstein cow having a 
market value of $12 per hundredweight to be sold for complain- 
ant’s account and respondent did not dispute the fact that be- 
cause a mixing of cattle, the cow which was sold weighed only 
960 pounds and brought $9 per hundredweight, it is assumed 
that the complainant has accurately stated the amount of his 
loss, and therefore, complainant is entitled to an award of 
reparation in amount of the difference of the market price of 
the cow and the amount received from the sale of the animal, 
but as complainant did not offer any proof of the amount of 
his expenses such claim is disallowed 


Where respondent mistakenly delivered complainant’s cattle to the 
wrong trucker, and thereby caused their mis-delivery instead of 
returning them to his feed yard, it is held, on the basis of the 
evidence introduced, that complainant is entitled to damages 
in the amount sustained by him 


Refusal to Accept and Pay 
Since the preponderance of the evidence shows that respondent 
purchased livestock but refused to accept and pay for it at the 
agreed price, which is a violation of the act authorizing an 
award of reparation, the prior reparation order set aside pend- 
ing reconsideration is hereby reinstated 


Unfair Practice 
Since both the stockyard’s failure to deliver complainant’s cattle to 
the designated consignee and the wrong commission company’s 
acceptance and sale of the cattle without authority constitute 
conversion and an unjust, unreasonable, and discriminatory 
practice in violation of the act and the rules and regulations 
thereunder, reparation is awarded to complainant against re- 
spondents jointly and severally in the amount of $214.50 with 
interest in connection with the sale of the steers. Since the 
complainant failed to prove the fair market value of his heifer 
was in excess of $11 per cwt., no reparation is awarded thereon, 


and since Charles E. Harding, consignee, has not violated the 
act, the complaint as to him is dismissed 





CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 1075 


VOLUME 4—1945 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


REPARATION FOR— 
Conversion of cattle 
Erroneous delivery of cattle 
Failure to exercise reasonable care 
Failure to pay— 
balance of purchase price 
RESPONDENT 
Applicant for license should be referred to as 
Partnership as 
SECRETARY OF AGRICULTURE 
Discretion of, in granting application for live poultry dealer’s license- 
STAY ORDER 
Prior order stayed pending reopening of hearing 
STOCKYARD SERVICES 
Reasonableness of Pens Assignment Method 
Where respondent followed the customary practice of assigning 
pens to complainant’s cattle on the basis of the amount of 
business handled by each commission firm, it is concluded, in 
the absence of evidence to the contrary, that such practice 
in assigning pens was just, reasonable, and nondiscriminatory__ 28 
SUPPLEMENTAL CONSENT ORDER 
Extension of suspension of order 449, 450, 451, 452, 453, 455, 462 
Extension of terms and provisions of prior order by 
SUPPLEMENTAL ORDER 
Denial of Petition for Reconsideration 
Petition for reconsideration of order of December 18, 1944, denying 
applicants’ applications for licenses under the act, and ordering 
them to discontinue dealing in live poultry, denied, on the ground 
that the petition fails to raise questions not considered and dis- 
posed of in the prior order 
Extension of Provisions of Order 
Order of December 27, 1944 continuing suspension of rate order 
further continued 
Extension of Provisions of Temporary Rates 
Provisions of the order of August 10, 1945, extended to and in- 
cluding January 15, 1946 
Petition for reinstatement of rates 
SUSPENDED SUSPENSION OF REGISTRATION 
Complainant’s recommendation of, not followed__________-__-____---- 
SUSPENSION OF REGISTRATION 
Consent order 


Effect of absence of knowledge of violations of act on 
Effect of lack of actual knowledge of violation of act on 
'NFAIR, DECFPTIVE AND UNREASONABLE PRACTICE 
Recording and issuing statements showing untrue prices as consti- 
tuting 
UNFAIR PRACTICE 
Acceptance and sale of cattle without authority 
Sees Salad: POORER GUORIOD on esa eeS etek aa eee 
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VIOLATION OF AcT 
Allowing an employee to purchase or profit from resales of livestock 
consigned to the commission merchant for sale 
Allowing employees to deal in consigned livestock 404, 407 
Charging compensation for stockyard services different from rates 
EAREIRO GUTMANN <n nnie on ennmmcwnGowaaaae Tepe ta AE ar ek 
Charging consignors more than commission merchants paid out for 
them 
Charging customers higher prices than respondent paid out for them_ 
Consent Order 
Where respondents admitted violations of the act by discriminating 
against patrons of its stockyards company in respect to the 
furnishing of weighing services, refusing to render reasonable 
stockyard services without discrimination, a cease and desist 
order consented to by respondents and recommended by com- 
plainant will be issued against respondents 
Destroying records without permission_-___._.__._-_._.__._--_____- 159, 187, 390 
Directing or causing employees of respondent stockyard to refuse to 
weigh hogs to any proper purchaser of livestock____._.________-_-- 751 
Discriminating or causing discrimination in favor of any of the re- 
spondents in connection with the rendering of stockyard serv- 


Engaging in business as dealer while not registered as such__------ 

Failing to clear and guarantee payment 

Failing to identify fully in their records every account carried in 
ON ie cle Sa esc oc No et ge oe ot eS 

Failing to identify seller and to explain charges assessed_____-----_-_ 

Failing to isolate shippers’ proceeds 

Failing to keep full records 

Failing to keep proper accounts, records and memoranda 

Failing to notify 

Failing to notify sellers and customers when respondent acts as agent 
of both 

Failing to notify sellers when it acts for both seller and purchaser-_- 


Failing to report names of sellers to customers by livestock commis- 

sion merchant 
Failing to report true names of purchasers___.-..-..-..----.-------- 978 
Failing to segregate proceeds received from customer 
Failing to show names of purchasers on accounts of sale, 

388, 398, 404, 407, 644, 846 

Failing to show respondent had pecuniary interest in purchaser__-. 404 
ease S60 SEN ORIEG PROGR OUR o.oo ence aoa loa eae eee 316 
Failure to pay— 

balance of purchase price 
Filing incorrect annual reports 
Giving gratuities to truckers 
Improperly reporting to customers 
Keeping inaccurate records 162 
Moakinew. falee entries in. records.....-.....--ssennseecicusus 148, 164, 175, 978 
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Making false entries in records and keeping resulting inaccurate 
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Page 






records as constituting flagrant and repeated violations__________27, 92 
Minannivisie: Sled. tari®: 2.2. 602 ee Aa es ee eae 
Operating as a market agency at a stockyard posted as subject to the 

act without having registered and furnished bond__-_____________ 648 
Operating as a market agency in partnership, or with any other per- 

son .whose registration is suepended.............. 2.2. n nck cnn 648 
OVGRORARGING CODMANOES : 6ni aici a aera caieestaniet cae acti be 978 
Permitting employee to deal in consigned livestock____---_--_-~- 398, 644 
Permitting employees to purchase livestock consigned to respondent 

Som Gale Gi CORIO gn oa ame cee we Sane cab 169, 846 
Permitting employees to share in resale profits on consigned live- 

OMI sasha aati has ls ey gp aa il Sl i a cd pe ie cla a 
Refusal to accept and pay for purchased livestock___......___________ 292 
Rendering clearing services when regulation did not provide for 

SUE: “BORCMON cesta ames ahes ssi ihe arcs apis apne eta 398 
Rendering false or misleading accounts of purchase and sale______175, 648 
Rendering tmeorrect accounts. of Sule 2 2. en ccnkccuas 555 
ee Csr NNO Ss a eet 151, 159, 162, 390, 398, 614, 846 
Sahee: 26) UPORIIOION CORIO isn os amin eee eae 151, 162 
Selling consigned livestock to a purchaser whose transactions it clears 

or in whom: it has a pecuiary: interest... 22.22. 6005..c4cla 388 
Selling consigned livestock to clearee or an account in which respond- 

Oni Had B. BOCUMIRRY TRIGIONE ace ose tiicmnbe en Baceeuaees 407 
Selling consigned livestock to himself without complying with the 

regulations, including an open market offer and full disclosure of 

Ci ROME ROES 5c hk ena nae eae ewaedaim ete 552 
Selling consigned livestock to itself without complying with the regu- 

lations, including an open market offer and remission to the con- 

signor of profits made under certain conditions______________--_-~- 555 
Selling livestock consigned to respondent for sale to themselves without 

disclosing, on the account of sale, that the livestock was so sold, 

and: the Treasor. why it wae So @0lG2.22.5.2.022565 2555205 648 
Selling livestock, to -coiplieyeee <.dwic-~ ccacncn wndcndccadeasensee 986 
Sattitution of Tivesioe® aeld: ...o2.. 22556 scseg senescence 927 
Taking consigned livestock in commission company’s own account__._ 986 
Taking hidden profits in addition to commissions charged in execut- 

ing orders to purchase livestock... ..<- 2-5 2 nisin Kee eece 648 
Unauthorized use of customers’ funds. ....<.. 1.16. .nnnnccsanncae 310 
ie. GE CUNIOURAIS TUNG ois oo eo nee aero ease 151 

388 


sing fetiticue TAiMOs: i TOCQUMOS: 2 oc 5accn ysis eennaausaseneedeces 
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ACCEPTANCE 


Buyer’s failure to notify seller of rejection within prescribed time 
Be CORERIIOSINE. ooo nsn cease Beast Fo a coos acl heehee eee 
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Page 
ACCEPTANCE—Continued 
Buyer’s inspection and acceptance of commodity require payment of 


purchase price 
Buyer’s unloading and storage as constituting 
Diversion by Buyer of Commodity as Constituting 
Diversion by the buyer of cauliflower in transit constituted ac- 
ceptance by him since he thereby exercised dominion over the 
cauliflower 
Failure to reject within 24 hours after receipt of notice of arrival of 
commodity as constituting 348, 361 
Unlawful Rejection 
The actions of the buyer in stating to the truck driver that it was 
taking the peaches, in arranging for overnight parking of 
the truck, and instructing the driver to be back the next morn- 
ing for unloading and offering the peaches for sale, held in- 
consistent with a rejection of the produce and constitute an 
acceptance 
ACCEPTANCE OF TITLE 
Breach of warranty maintainable after 
ACCORD AND SATISFACTION 
Acceptance of proceeds of last two cars of pears as not constituting___-_ 
Application of cashed check as credit on indebtedness not consti- 


Retention and check for more than a year as constituting 
ADJUSTMENT OF CLAIM 
Basis of actual cost to complainant 
AGENCY 
Agent may testify as to existence of 
“ALLOW INSPECTION” 
F.o.b. sale 
ALLOWANCES 
New contract resulting from granting of 
APPEARANCE 
Effect of failure to appear 
BREACH OF WARRANTY 
Acceptance of Title as not Precluding Liability for 
Acceptance of title by the buyer does not ordinarily discharge the 
seller from liability in damages for breach of warranty in qual- 
ity of commodity, and notice of complaint given to the seller 
within four days after placement at destination held to have 
been given within a reasonable time 
Dismissal of complaint because of failure to show 800, 964 
Lack of suitable shipping condition 125, 800 
Lawful rejection of shipment because of 
Measure of damages for 


Proper notice of 
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BREACH OF WARRANTY—Continued 
Reasonable Time for Notice of 
340 Seller is not liable for breach of warranty if the purchaser, after 
794 acceptance of the goods, fails to give notice of the breach to 
the seller within a reasonable time after the buyer knows or 
ought to know of the breach, and notice given approximately two 
months after inspection or opportunity for inspection of per- 
578 ishable agricultural commodities is not within a reasonable 
BROKERAGE 
361 Violation of Robinson-Patman Act ......-.........................-. 884 
BROKERAGE FEE 
Transaction based on contract of purchase and sale between parties 
Sh Geta ae: CONN 068. asin kc bee ee et ete 607 
CARRIER 
Responsibility for carrier’s mistake in reporting freight es 214 
CAVEAT EMPTOR 
152 Application of rule, where buyer inspected commodity_.___--------- 703 
CHOSE IN ACTION 
72 IIIS CRIEMIIORE a hits ek nid circ snc asain 211 
COMMISSION SALES 
29 Proof of Claim for Services Rendered 
It is the duty of a commission merchant to inform the principal of 
1 all facts and circumstances relating to a consignment which 
make it necessary for the principal to take steps to protect his 
60 interests, and, since in this case, the complainant has breached 
this duty, it is held that the latter has not proved his claim for 
29 services rendered, but is entitled to recover the actual expenses 
paid be lim om: the SRIMONES ... -. on eee 236 
38 CONTRACT BY WIRE 
Admissibility of parol evidence in aid of interpretation of_._-------- « $21 
7 CONTRACT OF GUARANTY 
Evidence showing neither consent nor consideration to support__----~- 37 
6 CONTRACTS 
Agreed price reduction as creating new contract of purchase and 
pe re ee 





Assumption of payment of freight rates... ......2<25 6. ac cewesundn > 






Breach of, by failure of shipper to comply with warranty_-_--------- 1005 
Breach of oxclusive Gales agency contract... ......-<c.scacenscuncce 510 
Creation of new contract by agreed price reduction____------_----- 758 
Wack of: beeseh i. Givisiiie  CORWIOAE ou 0c o ccsiciccctinsecceeness 419 






Failure to establish impossibility of performance of, by ¢rop shortage. 434 
Failure to Obtain Confirmation, When Not Constituting Negligence 
Where complainant failed to secure from the buyer a confirmation 
of an oral sale for the joint account of complainant and re- 
spondent, and the sale was unenforceable under the statute 
of frauds, there was no implied condition in the joint account 
agreement between complainant and respondent requiring com- 
plainant to obtain a confirmation, and complainant was not 
negligent in failing to secure a confirmation of .the sale__--~- 
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Insufficiency of evidence to show modification of 
Interpretation 
The reasonable interpretation of a stipulation in a contract that the 
lugs comprising a carload of apricots would be “13/154 standard 
lugs” is that the lugs would contain a net weight ranging be- 
tween 13 and 15 pounds; and it was not within the contemplation 
of the parties that all of the lugs covered by the shipment might 
contain 13 pounds or that they might all contain a net weight 
of 15 pounds 
Quantity of Goods Essence of Contract 
A provision in a sales contract as to the quantity of goods to be 
delivered is of the essence of the contract, and the seller is 
bound to tender the amount of goods contracted for in order to 
hold the buyer for performance 
Terms of, determined from previous course of dealings in absence of 
written evidence 
Terms of, Determined from Previous Dealings 
Where the written evidence fails to set forth the basis of sale, 
the contractual relations between the parties must be deter- 
mined by the established course of dealings between the parties 
prior to and at the time of the controversy 
CORPORATIONS 
Denial of application for license to corporation of which applicant is 
president who theretofore committed violations of act 
LAR“ Or by WiOrs6r | o.oo Ses tipsihm aie mals Seaman 
COUNTERCLAIM 
Dismissal of 207, 219, 329, 492, 703, 810, 872, 949 
Failure to establish 
Crop SHORTAGE 
Failure to establish impossibility of performance of contract by 
Cross COMPLAINT 
Dismissal of 
CUSTOM AND USAGE 
Brokerage fee not recoverable by broker who negotiated original con- 
tract and made resale 
Not Allowed to Subvert Rule of Law 
Alleged customs in trade not to examine all of lot purchased, and 
that out-of-town buyers purchasing in New York are usually per- 
mitted to notify the seller of defects and return the same if con- 
firmed by Government inspection held not supported by con- 
vincing evidence; nor will custom or usage be allowed to 
subvert an established rule of law 


DAMAGES 
Award of net difference 
Breach of Warranty 
Damages for breach of warranty are computed as the difference 
between the contract price paid and the net value of the com- 
modity actually received. Where on an f.o.b. shipping point sale 
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DAMAGES—Continued 
Breach of Warranty—Continued 
the freight charges paid exceed the amount received on a 
prompt and proper resale, the entire contract price may be re- 


Covered De (RG DRSOP acca cS cn cecien nek eetaneaseeaoae ss 187 
Where complainant claimed damages both because of a shrinkage 
in weight and a breach of warranty due to excessive decay, 
damages are allowed for the contract value of the difference 
between the total invoice weight less the allowable shrinkage 
as per contract and the weight of the usable portion of the 
SUTINONG oo oo ois oie oe cig eee wee a ee 251 
Brokerage Fee 
Where the same broker who negotiated the original contract made 
the resale, the brokerage fee for the latter service cannot be re- 
covered by complainant as damages since such service was per- 
formed for complainant and it is not proper nor in accordance 
with custom and usage in the trade to require the buyer to 
DR ea eb he i Sot stant tena a ca ree 346 
Buyer’s duty to minimize loss by sale after lawful rejection__--_-- 800 
Computation of, resulting from neglect of duty in failing to recondi- 
Siem Dai BO OONIIOIES aie ote eerie 602 
Defense of Recoupment 
In reparation proceedings against buyer for unpaid balance of 
contract price buyer properly asserted damages by way of de- 
fense of recoupment for breach of seller’s warranty as to grade 
and quality, and seller’s claim for reparation is denied_--_--- ao te 
Failure to Prove Counterclaim for 
Since there is no evidence to show with any degree of certainty the 
amount which could be obtained for the goods on the par- 
ticular market, or on whatever market to which diversion may 
have been possible, it is held, the respondent’s counterclaim for 
damages alleged to have been caused by complainant’s breach 
is not sustained ____--_--- ics Sine xan tenacea ca a opener tas aise caaeeee 236 
Dene Gn ORO ROG C8 os oe ea ee ee eee 575 
Measure of, based on— 
DOME OF Gee COMIENGY =. oleae ee ate hee 336 
difference between contract price and amount received from re- 
SHIG: GE CORMROGING soc Scars ee Be Se 676 
difference between purchase price and amount realized at sale____ 2034 
CURRIN ROU IMRINORS oa idea et 2S 8 ne i ot eee 419, 434 
failure to deliver and resale of commodity --_------ ~------------ 56 
proceeds of sale less breach of exclusive sales agency contract--.- 509 
VORUIC: OF CORMIIOIIIIN 5 ca tc lai rest a eae 107, 485, 872, 875, 891 
Measure of, for Breach of Warranty 
Resale commissions and inspection fees held not to be proper items 
of damages allowable to buyer who accepted cauliflower and 
claimed damages due to breach of warranty as to grade and 
NI oa ok oe a enh aee. ssa tafser aces Saag 


Measure of, for failure to deliver commodity____-----...--.-.-.---.- 
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DamMacEs—Continued 
Mitigation of, by Prompt and Prudent Resale 
When buyer could not find a ready market at destination for below 
standard lettuce and promptly ordered it diverted to a nearby, 
large market for resale by a dealer, but delays in transit there- 
after occurred due to transportation difficulties, without fault 
of the buyer, the resale was held to be proper, prompt, and 
prudent 781 


Offset of amount due 706 
Prompt sale by auction to minimize 
Reparation not allowed in absence of evidence for computation of.. 343 


DEFAULT 
Admission of facts alleged in complaint by 485, 862, 941 


Waiver of hearing by 
Waiver of oral hearing on facts by 862, 941 


DISMISSAL 
Assumption of Payment of Freight Rates 

Where complainant at the time of purchase paid to respondent the 
agreed price of the oranges and a separate amount for the con- 
templated freight to destination, but the amount was insufficient 
due to the erroneous information furnished by the carrier and 
complainant was compelled to pay the carrier an additional 
sum, for which amount the respondent refused to reimburse 
him, it is held that complainant by his contract had assumed 
the burden of paying the costs of transportation regardless of 
any mistake made by the carrier, and the complaint should be 
dismissed 


Breach of Contract 
Since the celery in question was not delivered to the respondent 
on the date agreed, and was not of the quality and condition 
contemplated by the parties, the complaint for reparation is 
dismissed 


Breach of Warranty 

Where seller warranted the cabbage as good and it was not as 
warranted, and it was not in suitable shipping condition, and 
there was no evidence of usage and custom authorizing the buyer 
to convert the contract of sale to one of consignment, but having 
rejected, respondent properly minimized the loss by resale of the 
produce, it is held that since respondent did not ask for an 
affirmative award for expenses in excess of proceeds, the com- 
plaint should be dismissed 


Complaint for Violation of Act 
Complaint against respondent for violation of the act for having 
employed one who had been general manager of a firm whose 
license had been revoked for violating the act, dismissed, be- 
cause the employee was no longer employed by resnondent_--_ 964 
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DisMissaAL—Continued 
Consent of Parties 
After the examiner’s report proposed refusal of a license, by 
agreement of the parties the application for license is with- 
drawn and the proceeding is dismissed 469, 894 
In accordance with stipulation filed herein consenting to the dis- 
missal, with prejudice, of complainant’s claim against respond- 
ent and of respondent’s counterclaim against complainant, it is 
hereby ordered that the complaint herein, be dismissed with 
prejudice 


Expenses of Reconditioning of Commodity Exceeding Contract Price 
Where upon arrival of the shipment of potatoes purchased by re- 
spondent from complainant, the respondent claimed that the 
potatoes were not of a quality and condition agreed upon by the 
parties and the complainant authorized the respondent to resort 
and repack the potatoes, it is held that since the respondent 
expended sums in reconditioning the potatoes which exceeded 
the amount of the contract prices thereof, the complaint should 

be dismissed 


Failure of buyer to claim reparation 


Failure to Comply With Terms of Contract 
Where on January 5, 1944, complainant sold and shipped tomatoes 
to respondent at a price f.o.b. Nogales, Arizona, as being 85 
percent grade U. S. No. 1 and the tomatoes arrived at Detroit, 
Michigan, on January 138, and on the following day an official 
inspection fixed their grade as approximately 75 percent grade 
U. S. No. 1, so that respondent rejected the shipment, it is held: 
(1) the tomatoes were not in suitable shipping condition; (2) 
there is nothing in the record to indicate the movement to De- 
troit was abnormal; (3) respondent is not liable to complain- 
ant for its refusal to accept, and the complaint is dismissed-- 


Failure to Establish Sale 

Where complainant has failed to establish by a fair preponderance 
of the evidence that the peaches were sold to respondent, but 
the evidence showed that the sale was made on behalf of the 
complainant for the best price obtainable and respondent has 
been willing to remit the net proceeds of the sale, the complaint 
is dismissed, with leave to complainant to have the proceed- 
ing reopened, if respondent fails to pay complainant the net 
proceeds of the sale 


Failure to Meet Requirement of Statute of Frauds 
Where complainant orally negotiated for the sale to respondent 
of a carload of peaches, and respondent refused to accept them, 
when tendered, it is held that since respondent pleaded the 
statute of frauds and there was no memorandum in writing or 
acceptance and receipt of the peaches, the complaint should 
be dismissed 
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DisMIssAL—Continued 
Failure to Prosecute Claim 
Where it was determined that the consolidated cases involved herein 
are sufficient to stop the running of the nine months limitation 
period, and complainant was notified that his case would be re- 
assigned for a hearing, but the latter failed to respond to this 
notification, it is concluded that the complaint should be dis- 
Tis ck oka aoaeewsnng eee ar oeee nan hanes eGnawEeees 
Failure to Prove Claim 
Since no basis for an award of reparation has been shown by the 
evidence, and the retention by complainant of the respondent's 
check for more than a year constitutes an accord and satisfac- 
tion, the compiaint : is: diamisded :.... en ccn ckiacs ee eetsedeos = 957 


Since the evidence fails to establish a cause of action against one 
respondent, upon reconsideration, an order is entered vacating 
prior order awarding reparation, and dismissing the complaint 
nat ith SE PORRORY 2 geek Seek anden toons Reem eeaenen 

Failure to Prove Existence of Agency 

Where complainant alleged a sale of tomatoes to respondent 
through the latter’s agent, but at the hearing testified that he 
made a loan of money to the alleged agent with which he pur- 
chased the tomatoes, it is held that since the evidence failed 
to establish the existence of the agency, and since the act does 
not confer jurisdiction to award reparation for either non- 
payment of a loan, or for non-payment of freight to a carrier, 
the complaint should be dismissed ... 2.6.60. ccsennccnnnccus doz 





















67 













Failure to Prove Violation of Act 
Where complainant shipped a carload of potatoes to respondent 
for sale for complainant’s account at a certain price per hun- 
dredweight, f.o.b. Chicago, and respondent was not able to sell 
the potatoes promptly at the price as a result of which com- 
plainant directed respondent to sell them outside of Chicago, 
and subsequently respondent permitted the buyer to deduct from 
the contract price the cost of reconditioning the potatoes and the 
loss of a part of the load, it is held that though ordinarily neither 
a broker nor a commission merchant has authority to make an 
allowance to the buyer without the seller’s consent, he may do 
so in an emergency in order to induce the buyer to accept, and 
since respondent was confronted with,such an emergency, as 
the potatoes had been on a track at Chicago for about 10 days, 
respondent’s action was reasonably necessary in completing 
the transaction, and therefore, it is concluded, that the evi- 
dence fails to establish a violation of the act and the com- 
Dist En OGle OTN ann nae canada abimodmeceean 472 
Failure to Show Breach of Warranty 
Where contract of purchase and sale provided for delivery of U. S. 
No. 1, Size A, Cobbler potatoes and Federal-State inspection at 
shipping point established that the potatoes graded U. S. No. 1, 
Size A at time of shipment, and the inspection at delivery point 
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Failure to Show Breach of Warranty—Continued 
established that the condition thereof had not deteriorated at 
time of. the delivery, it is held that the decay which developed 
later, but was not apparent at time of delivery, was not war- 
ranted against by respondent and, therefore, the potatoes were 
delivered in accordance with contract requirements, and the 
complaint should be dismissed 
Failure to Show Modification of Contract 
Where complainant failed to show that the original contract of pur- 
chase and sale was changed into a sale on consignment, and 
complainant did not notify respondent within 24 hours after 
receiving notice of the arrival of the carload of cabbage, of its 
rejection, complainant is deemed to have accepted the shipment 
as being in accordance with the contract and was not justified 
in handling the shipment on a consignment basis and, there- 
fore, the complaint is dismissed 
Failure to Sustain Burden of Proof 
Where complainant, as the alleged assignee of the claims of 15 
different jobbers for the unpaid price of produce sold to re- 
spondent, sought damages against respondent in the total 
amount of the unpaid claims, and respondent, answering, de- 
nied that complainant was the assignee of the cause of action 
and that it owed complainant anything, and complainant failed 
to appear at the hearing, and the depositions taken on complain- 
ant’s hehalf were held insufficient to sustain its burden of 
proof, the complaint is, therefore, dismissed 
Where complainant alleged that it bought a carload of lemons from 
respondent for shipment in interstate commerce and contracted 
with a third party to handle the lemons on joint account, and 
the buyer from complainant and its joint-account associate re- 
fused to accept the lemons because they were not Green and 
Gold brand as represented, as a result of which complainant 
claimed damages in the amount of the difference between what 
would have been received on the first resale and the net pro- 
ceeds on final sale, it is held: (1) respondent acted as com- 
plainant’s buying agent and, not as seller; (2) there was no 
basis for holding respondent liable to complainant as a prin- 
cipal because the name of the original seller of the lemons was 
not disclosed to complainant; and (3) the complaint should 
be dismissed 
Failure to Sustain Complaint 
Where a carload of potatoes conformed to warranty according to 
the origin point Federal-State inspection, and no appeal in- 
spection was made, it was held that such origin inspection should 
control over a condition inspection made of a part of the 
load three days after acceptance at destination, and the com- 
plaint is dismissed 
Where H., as sales agent, sold a carload of peaches for McK. and 
other growers, to complainant, acting through its buying agent, 





1086 CUMULATIVE INDEX-DIGEST OF AGRICULTURE DECISIONS 


VOLUME 4—1945 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
Page 
DismissaL—Continued 
Failure to Sustain Complaint—Continued 
P., and in the complainant seeking to recover damages against 
H. and McK. for breach of warranty, and against P. and E. 
who advance funds to P., for negligent handling of the trans- 
action, it is held: (1) no breach of warranty was established 
against H. or McK.; (2) no liability of E. was shown; (3) there 
was insufficient evidence of the failure of P. to discharge his 
duties as complainant’s agent; and (4) the complaint should 
be dismissed 
Insufficient Proof of Agency 
Since complainant has not sustained the burden of proof to establish 
that the alleged agent had authority to purchase grapefruit and 
tangerines on behalf of respondent, the complaint is dismissed_-_ 


Lack of Proof of Failure to Deliver 
Where complainant failed to establish that respondent failed to 
deliver a certain grade of potatoes in accordance with the terms 
of the contract without reasonable cause, the complaint is dis- 
WGROO ou ec ceca cene anaes ele cae cee tees once ee ae eae ek ca ars 
Lawful Rejection of Shipment 
Since there was no meeting of the minds of buyer and seller as to 
the weight of the lugs of grapes, no contract resulted, and be- 
cause the unreasonable delay in rejecting the grapes caused the 
respondent to sustain a loss in excess of the amount of the 
deposit made by complainant, the complaint is dismissed 


Where complainant has failed to show that the sacks of potatoes 
tendered respondent met the specifications of the contract, and 
it appeared rather that some of the potatoes had not been re- 
conditioned as the contract required and that some sacks 
weighed less than contract weights, respondent’s rejection of 
the produce was not unlawful 

Where complainant sold and delivered to respondent branded can- 
taloups which the parties understood meant U. S. No. 1 or better 
and Federal inspection at destination showed the cantaloups to 
be abnormally deteriorated, it is held that because the produce 
was not in suitable shipping condition at the time of billing, 
respondent’s rejection was with reasonable cause, and the com- 
plaint should be dismissed 

Where complainant sold to respondent a carload of apricots, 13/15# 
standard lugs, at an agreed price per lug f.o.b. shipping point, 
and complainant shipped a car of 13-pound lugs and invoiced the 
apricots to respondent at a lesser price per lug, complainant 
failed to perform the contract in accordance with its terms, 
and respondent was justified in rejecting the shipment 


Where in a contract of purchase and sale of 10 carloads of onions 
f.o.b., respondent buyer rejected one carload upon arrival be- 
cause the onions were abnormally deteriorated at destination, 
it is held that rejection was with reasonable cause and the 
complaint is dismissed 
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Where it is found that Mexican tomatoes sold and delivered in an 
f.0.b. sale to respondent were abnormally decayed for tomatoes 
warranted to have been U. S. No. 1 at shipping point and still 
in suitable shipping condition at diversion point, it is held that 
the rejection of the tomatoes by respondent was with reasonable 
cause, and made within a reasonable time, and therefore, the 
proceeding is dismissed 


Where the evidence showed respondent notified complainant of his 
rejection within 24 hours after notice of arrival of the car, 
or within 24 hours after he had been authorized by complainant 
to inspect the shipment, and there was insufficient evidence to 
determine whether the produce was merchantable or whether 
it was in suitable shipping condition, the complaint for repara- 
tion is dismissed 


Where the record failed to establish that respondent’s refusal to 
accept shipment of potatoes was without reasonable cause, 
the complaint for reparation is dismissed 


Where there was some misunderstanding as to the exact terms of 
the contract, and it does not appear that the onions ‘shipped 
were those described in the contract, it is held that respondent’s 
rejection of the producé was not without reasonable cause, and 
therefore, the complaint should be dismissed 


Liability of Agent to Principal 

Where complainant sold a quantity of oranges to certain French 
concerns acting through respondent, as agent, and payment of 
the price was not made, and complainant seeks to recover dam- 
ages for losses sustained on resale of the oranges, it is held 
that respondent was not liable to complainant either as a 
purchaser or as agent for an undisclosed principal, and therefore, 
the complaint is dismissed 


Liability of Respondent Not That of Guarantor 
Where complainant shipped a carload of potatoes, and thereafter 
respondent, the broker-agent of the complainant, on behalf of 
several prospective purchasers, submitted an offer of $2.70 per 
100-pound delivered at Omaha, but complainant objected to the 
financial responsibility of the buyers, and wired respondent “we 
drafting you”, and respondent wired his refusal to “finance 
ear’, it is held that complainant could not compel respondent 
to assume the liability of guarantor; that respondent did not 
act negligently, and therefore, the complaint is dismissed_-_-_-_ 


Order to Show Cause 
Order to show cause is dismissed and license granted to complain- 
ant because they had not been afforded an opportunity for a 
hearing which requirement, under the act, is mandatory and 

jurisdictional 
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Petition for Reconsideration 
Complainant’s petition for reconsideration dismissed on the ground 
that all the matters of law and fact raised and relied upon by 
the petitioner were considered in previous order of dismissal-_- 
Petition for reconsideration of default order requesting leave to 
file an answer, an oral hearing, and an investigation of com- 
plainant’s account sales, on the ground that an answer was not 
filed because respondent was under impression that settlement 
negotiations were being carried on by the War Food Adminis- 
trator, his attorney at the time for filing was out of town, 
and the account sales were inaccurate, dismissed, because: 
(1) facts show respondent could not have been misled by 
any claimed negotiations; (2) fact concerning absence of 
attorney was not raised within a reasonable time; and (3) 
investigation of the account sales found nothing to justify 
modification of the original order which is hereby reinstated, 
and the prior stay order is vacated 
Settlement Based on Acceptance of Allowance 
Since the complainant accepted the allowance as satisfactory set- 
tlement of the matter in dispute, and paid for the tomatoes, 
the complaint for reparation is dismissed_..........--------- 
Settlement Between Parties 
Complaint for reparation dismissed*on notification by complain- 
ant that the claim against respondent had been settled in full_- 
In accordance with complainant’s application, this proceeding is 
dismissed because the matters in issue have been adjusted 
and settled 104, 108 
Notice having been received from complainant that its claim has 
been settled, and in view of complainant’s request that its com- 
plaint be withdrawn, the complainant is hereby dismissed_--- 5% 
Notice having been received from complainant’s attorney that a 
compromise settlement has been agreed upon between the par- 
ties, and since complainant has authorized dismissal of the com- 
plaint as to both respondents, the complaint is hereby dis- 
missed 
Notice having been received that the parties have settled the claims 
existing between them, the reparation complaint is dismissd 
with prejudice, each party to pay his own costs 
Since notice was received from complainant’s attorney that their 
claim had been settled, and it was requested that the proceed- 
ing be closed, the complaint is hereby dismissed 
Since stipulation was filed by the parties consenting to dismissal 
of complaint with prejudice, and the matter having been set- 
tled, the complaint hereby is dismissed 
Since stipulation was filed by the parties stating that the matter 
had been settled and the complaint should be dismissed on 
the merits, the complaint is dismissed 
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Since the attorney for complainant advised by letter that the mat- 
ters at issue involved in this proceeding have been settled, ac- 
cordingly, this proceeding is dismissed 
Since the parties have amicably settled the claim involving repa- 
ration, this proceeding is diamiased..._. ........ 5.2.5.6 25s Ee 
Since the parties have satisfactorily settled the claim involving 
reparation, the proceeding is dismissed 
Since the parties in this proceeding have satisfactorily settled 
the claim involving reparation, the complaint is dismissed__938, 
Since the parties to this proceeding have satisfactorily settled the 
claim involving reparation, and complainant requested with- 
drawal of the complaint, the proceeding is dismissed 
Since the parties to this proceeding have satisfactorily settled the 
claim involving reparation, the proceeding is dismissed 
Since the respective attorneys announced at the hearing that a 
settlement has been agreed upon between the parties, the com- 
plaint for reparation is dismissed 
Where complainant asked for damages against respondent for fail- 
ure to deliver onions and at the hearing the parties stipulated 
for the dismissal of the complaint with prejudice, each party 
to pay his own cost, the complaint is accordingly dismissed -- 
Where it appears that the parties have settled the claim for rep- 
aration, the complaints and counterclaims in the consolidated 
proceedings are dismissed 
Where the file shows that the parties agreed to a settlement of the 
complaint for reparation which agreement has been fully per- 
formed, in view of such settlement the proceeding is dismissed--_ 
Stipulation Between Parties 
Complaint dismissed where parties stipulated that matter had been 
amicably settled 
Complaint dismissed with prejudice in accordance with terms of 
stipulation between the parties involved in this proceeding---_ 938 
Complaint for reparation dismissed where parties stipulated that 
matter had been amicably settled 1001 
In accordance with stipulation of the parties, the complaint and 
counterclaim are dismissed with prejudice 764 
Want of Jurisdiction 
Where respondent agreed with complainants to ship at least 10 ecar- 
loads of grapes from California to Dallas, Texas, for storage, 
and respondent, in accordance with the contract, arranged for 
storage space and for funds to pay freight charges and was 
otherwise ready, willing, and able to perform the services agreed 
to be performed, but respondent diverted the carloads destined 
to Dallas for sale on other markets and failed and refused to 
ship any grapes to Dallas for storage, it is held that respond- 
ent’s breach of contract did not constitute a violation of section 
2 of the act. The complaint is dismissed for want of juris- 
diction 


1002 
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DIVERSION 
Acceptance by 
Acceptance of commodity by 
Proper exercise of judgment by party to joint account agreement 
in diverting commodity for sale 


DIVISIBLE CONTRACT 
Effect of breach of 
EQUITABLE ASSIGNMENT 
Chose in action 
Intention to Part with Title and Dominion over Goods 
Although complainant is not the seller, it may recover the purchase 
price where the seller refused to refund advance payment re- 
ceived and notified complainant to take its own steps to collect 
from the buyer, since acts or words showing an intention to part 
with the title and dominion are sufficient to constitute an as- 
signment in equity of a chose in action 208 


ERRONEOUS ROUTING OF CAR 
Lawful rejection of commodity because of 492 


EVIDENCE 
Admissibility of parol evidence in aid of interpretation of contract 
32 
Admissibility of unsigned depositions under revised rules of practice 
under act 
Affidavit as 
Allegation of false and misleading statements not proved 
Alleged custom not supported by 
Best Evidence 
Positive corroborated evidence will prevail over vague and indef- 
inite oral evidence 
Brokerage Provision 
The existing contract to purchase potatoes was not null and void 
under the Robinson-Patman Act because the original contract 
which gave brokerage to respondent-buyer was later modified 
as to price and the offensive brokerage provision was omitted_- 
Burden of Proof as to Claim of New Agreement 
A party claiming a new agreement superseding the original con- 
tract of sale has the burden of proving such new agreement-_- 
Burden of Proof as to Conditional Acceptance 
The burden of proof lies upon respondent to prove its allegation 
that it conditionally accepted the produce purchased by it 


Burden of proof as to defense of sale by sample 
Burden of Proof as to Proper Resale 
Burden of establishing that complainant’s resale, after rejection by 
respondent, was properly made is on the complainant 
Burden of Proof as to Release or New Agreement 
A party claiming a release or new agreement has the burden of 
proof thereof, which burden respondent failed to sustain_--- 
Burden of proof as to sale made on “track sale” basis 
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Where respondent alleged that the oral contract of sale contained 
a provision not stated in the broker’s standard confirmation of 
sale, and the allegation is denied by the complainant, the burden 
is upon respondent to prove that all of the provisions were not 
stated in the confirmation, and since respondent failed to sus- 
tain this burden, it is assumed that the confirmation of sale cor- 
rectly stated the terms of the contract between the parties_-—---- 1006 


Burden of Proof to Establish Modification of Contract 


Where respondent has failed to sustain the burden of proof which 
rests upon him to show that the original contract was modified 
by a subsequent agreement for respondent to dispose of the pro- 
duce for the account of the complainant, and the weight of the 
evidence establishes complainant’s version of the contract, it is 
held that respondent’s failure and refusal to make full payment 


promptly for the lettuce constitutes a violation of the act__-_~_- 771 
Claim of warranty et Saetaied?: .. .§ 5 es os Sic coeseas “319 
Facts failing to show— 

GRIMIGROG OF SGONEY .3 oo - 2 tenes oh cantaenmcesumasmane 333 
429 


CERVei OF TUNDIEE WOSTAEE: oan nccccccmnncienecansncemeceonanee 
produce failed to grade U. S. No. 1 on arrival at destination____ ~ 676 


release of respondent from liability _.._..-__..-______________-___ 42% 

WEPAIAGY . OF) CHIMIIRE eo a ss ete ee tcnes sceaen aa 867 
Facts showing— 

commodity was in salable condition at destination__._...______--- 794 

commodity was not in suitable shipping condition.__.___._._______- 513 

complainant did not guarantee commodity was No. 1 and market- 

SR iN A a se ee 340 
TNR OU TN Sa 5 St a ee i oe ee 352, 1008 
lack of suitable shipping condition ..............-.22- 2.2 sue sce 672 
modification of contract consignment ~__-----__--_-_____________ 614 
neither consent nor consideration to support contract of guaranty- 3 
oral agreement called for sales to be made at prices f.o.b. Belle 

CIAO, PONE eins ten an Betas bl aaa oe aa dere 205 
respondent did not act either as purchaser or agent for undisclosed 

ON con cereria tts Sis here ea inch ia acted na ts ieee 130 
respondent guaranteed sale price... - sane nc eee Se weeccades 61 

Failure to deliver in accordance with contract not established________- 903 
Failure to establish counterelaim ................-...2- 2. seen ncaee 867 
ERG Ti UNNI a 896 
Failure to establish undue delay on part of buyer--------------------- 434 
re: U0) -EOCE: CUMIN 6s oe ee et 960 

206 


Failure to show buyer acted as seller’s agent________________--_____- 794 
Failure to Show Complaint was Made Within Reasonable Time 


Where the evidence introduced by complainant indicates that pur- 
chaser did not complain of the quality of the shipment until 
6 days after its arrival, and the purchaser alleged that it made 
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complaint 2 days after arrival, but the undisputed evidence 
shows that the inspection was made 6 days after the arrival, 
held, the complaint was not made within a reasonable time__-. 208 
Failure to show modification of contract 956 
Failure to show warranty of lemons according to brand 761 
Federal-State inspection controlling condition inspection 903 
In absence of written evidence terms of contract determined from pre- 
vious course of dealings 790 
Inspection of commodity 234 
Insufficiency of, as to Value of Commodity on Arrival 
Where seven days elapsed between arrival of fresh prunes, and 
their resale, during which time decay progressed, the price re- 
ceived at the sale is insufficient evidence of the value of the 
TOI OH AITIVAL. <. -2s ose eke ee ca a A as carat ag 
Insufficiency of, concerning issue of merchantability of produce or 
whether it was in suitable shipping condition 
Insufficiency of, to establish respondent as seller 
Insufficient proof of agency 


Insufficient proof of loss 


Lack of proof of— 
negligence of agent 


warranty 


Lawful rejection 
Market News reports of sales on a particular market are admissible 
as evidence of market value 


Objection to admission of deposition in evidence on ground that ques- 
tions and answers were leading properly overruled 


Prima Facie Case 
Since the deposition testimony of complainant’s witness was suffi- 
cient to establish a prima facie case that the sale was on an 
“inspected track Chicago final’ basis, and respondent did not 
sustain the burden of proving its contention that the sale was on 
a “Track sale” basis, the deposition testimony is entitled to 
greater weight than the statement and letter of respondent’s 


Prima Facie Evidence 
Circumstances of Resale 

The amount of evidence necessary to make out a prima facie 
showing that a resale was properly made by complainant 
after rejection by respondent depends to a large extent 
upon the circumstances of the resale and whether on their 
face they are likely to raise a doubt in the mind of the one 
who is making the determination 


Proof of Market Value 
Where, after respondent rejected shipment, complainant resold the 
produce and based his damages on the amount received, and 
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™ Evipence—Continued 7“ 
l Proof of Market Value—Continued 
the evidence discloses that the resale was proper, complainant 
need not show by other evidence the market value of the com- 
eT. «(= RRR sg Sea re wear pk ee eect 
D6 Proof of market value unnecessary, where resale was proper___-_---- 
61 Rejection:-within seasenable: the... 525.255 nce e cote ceccnee 467 
3 Sufficiency of deposition testimony to establish prima facie case-. 358 
Violations of Robinson-Patman Act not shown------.---------------- 884 
10 PF. 0. B. 
4 Decne C6 tOrNe 2 oo ea ne eee cea endeaenea ae 113 
"ROM GARIN oo roe ooo eackecenes cee ae mo eae madman 790 
F.0.B. ACCEPTANCE FINAL 
Meaning of Term 
F.o.b. acceptance final is understood by the trade, and the regula- 
2 tions under the act so provide, that the buyer has no right 
of rejection and no recourse for any change in quality or con- 
1 dition during transit, but upon acceptance of the commodity may 
1 recover for losses shown to have been sustained through the 
2 breach by the seller of other specifications agreed upon-_----- 420 
F.0.B. INSPECTION AND ACCEPTANCE ARRIVAL 
TORU QONONN soiree eda deena eer a ae to 790 
; F. O. B. SALE 
: ALLOW INSPECTION 
; In an f.0.b. sale, the condition “allow inspection” on the freight bill 
) merely shows that the respondent has the right before payment 
of the draft to inspect the produce to determine whether it 
complied with the specifications of the sale when sold and 
IR i ct i ti hc cat ail ah ke an 464 
Weight of Evidence as to Unrestricted Tuepection 
Where the sale was f.o.b. and the destination inspection was re- 
stricted, greater weight should be given to the unrestricted 
inspection certificate issued at the point of shipment_--------- 49 
F. O. B. SH1pPING PornT 
Assumption of risk of damage in transit by sale on basis of-------- 775 
F. O. B. WitHout RECOURSE SALE 
Contractual Obligations Not Affected by 
Even if a sale is made f.o.b. without recourse, a duty rests upon 
the seller to faithfully perform the conditions required of him 
WE Wie: CORINEEE <5 isn cnccceimei awa saabnc asi i cate an 584 
FAILURE TO DELIVER 
MTT NN a sss i ccleaner ac wan a mc cane raga 901 
Reasonable Cause ; 
Seller’s failure to deliver U. S. 1 cauliflower, as warranted, was 
not without reasonable cause under the act, where seller relied 
on official shipping point inspection certificate grading the 
cauliflower as U. S. 1, even though later appeal inspection 
578 





reversed the shipping point inspection_._--..------------------- 
FEDERAL INSPECTION CERTIFICATES 
Sale provisions that Federal inspection certificates be furnished “car 


G6 GE: CORNINEEEE iiss recht scence ncieisbcauneenmee 
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FREIGHT RATES 
MUTI OL DRONE OSE She ccc ks ccc cmcadckeaeasheebaadendas 214 
HEARING 
Hirect of failure to prosesute claim | ....=.~ 1.2225 .-65--sccudcucccca 64 
Opportunity for, as raising jurisdictional question under act____--_-- 127 
Opportunity for, mandatory and jurisdictional under act-------_------ 136 
IMPLIED WARRANTY 
Preach. of, .of sulitabe shippime: condition... ....-.26...226.. nnn cccda 783 
Examination by buyer of goods precludes establishment of, as to de- 
fects examination ought to have revealed ___--_---_-------------- 3 
2 <Sommaness of produce after delivery ..........— 2.0... - cone nccnen 676 
INSPECTION 
tect. of buyer's: opportunity to: inspect. ........=-..-ss<22 sc-as.ccs 607 
Emect. of; by purchaser of commodity... 2... -...2-2..6=.-... 700 
Implied Warranty as to Defects 
Where peaches were inspected by the buyer at destination before 
purchase there is no implied warranty as regards defects which 
such inspection ought to have revealed ~_-------------------- 752 
Mere right of, as not implying right of rejection ------------------ 42 
INSPECTION CERTIFICATE 
PEI aa JEN ROD AAWON Ao... 2-2 ccc oko neeetewedes 52 
INSPECTION OF COMMODITY 
Evidence 
Where the elapsed time between the arrival of a car of watermelons 
and its unloading was not unreasonably long, 2 or 3 days after 
the arrival of the cars, an inspection at completion of unloading 
is evidence of the condition of the melons on arrival and con- 
trols in the absence of evidence to the contrary, but where at least 
6 days elapsed between the arrival and the unloading of the 
commodity and there was evidence that the condition on arrival 
was substantially different than the condition on completion of 
unloading, an inspection certificate showing condition at the 
time of unloading is held not to be controlling__--_--------- 231 
INTERSTATE COMMERCE 
Sales of beans to local cannery held constituting transactions in____-_- 205 


Transaction Constituting 

A transaction relating to a shipment originating in one state with 
the expectation of the parties that the shipment would end its 
transit in another state, constitutes a transaction in interstate 
NN ae et eee eee 752 

Where respondent purchased potatoes in one state for processing 
of the commodity within the state but with the expectation 
that the product would be shipped outside the state, such sale 
constitutes a transaction in interstate commerce____-_------ 802 


JoInT ACCOUNT AGREEMENT 
Partnership 
Where the parties in a joint account agreement contemplated that 
each will perform a service and share in the profits and losses 
equally, such relationship is regarded as a partnership_----- 329 
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Joint ACCOUNT VENTURE 
noms OF PASinerenip elation: 2 -2.-60. 3.205 eee saa eee 591 
Joint ADVENTURER 
COIRIORIRD 2 ccc Se os Se Bes og ee oe 591 
JURISDICTION 
Dismissal of complaint because of want of__._-__-__-__----______-- 936 


JURISDICTION OF SECRETARY 
Award of reparation for non-payment of a loan or freight to carrier 
er ek “welts . Feet’ Gf act <2. 26 seen 333 
Posting of Bond by Foreign Claimants 
Where respondent questioned the jurisdiction of the Secretary of 
Agriculture on the ground that the act requires foreign claim- 
ants to post a bond, but the Secretary may waive the bond 
requirement in respect to complainants who are residents of 
countries which allow the filing of complaints by citizens 
of this country without a bond, and such practice of reciprocity 
exists between the United States and Canada, it is held that 


the Secretary has jurisdiction in this matter___.__._------------ 236 
Unlicensed dealer, as defined under act, subject to___-.----_-------- 340 
JURISDICTION AL QUESTION 
Opoortuntty for heaving ae Talging . ...... «2. nnn cess cwesncasucs 127 
LACK OF SUITABLE SHIPPING CONDITION 
Proof of failure to deliver commodity in accordance with contract-. 56 
Suliciencs of evitionce showites. ... uo ss nds hececccecncaewweass 672 


LICENSES 
Denial of Application for 
Where applicant applied for a license in the name of Interstate 
Shippers to enable her husband to operate as a licensee, who, 
while acting as an officer of another licensee was found to have 
violated the act by giving bad checks and failing to pay for 
vegetables, it is held that the application of Interstate Shippers 
was not bona fide and, therefore, the application should be denied, 
but the denial should not prejudice any future application by 
applicant as it did not appear that there was an attempt to 
conceal any facts in connection with the application_--------- 951 
Where applicant for a license to engage as dealer in perishable 
commodities was a corporation, and one of its members had 
theretofore, on several occasions, failed to account for the pur- 
chase of fresh fruits and vegetables, such failures constituting 
repeated and flagrant violations of the act, it is held that the 
application of the corporation of which the applicant is presi- 
Gent: Gomi Ge: Geta’. «555 oe Se ea ceeenen a 438 
Effect of withdrawal of appliteation for ...........-.2....-22.0..5252 470 
7ranting of 
Where applicant for a license under the act, at the hearing on an 
order to show cause why its application should not be denied, 
moved for a dismissal of the proceeding on the ground that ap- 
plicant had not been afforded an opportunity for a hearing 
within sixty days from the date of the application for license, it 
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is held that compliance with the hearing provisions of the act 
is mandatory and jurisdictional, the applicant is entitled to 
receive a license, and the order to show cause is dismissed-_-_ 
Suspension of, Held in Abeyance 
Where respondent as broker admitted making false and misleading 
statements relating to handling of a carload of tomatoes, his 
license under the act is suspended, such suspension to be held 
in abeyance subject to the conditions contained in this order-_- 
-LOADING OF COMMODITY 
Reasonableness of time between arrival and 
MODIFICATION OF CONTRACT 
Burden of proof to establish 
NEGLIGENCE 
Failure to obtain confirmation of contract, when not constituting-- 
Liability of commission merchant to principal for neglect of duty in 
failing to recondition and sell commodity 
“NOGALES INSPECTION AND ACCEPTANCE FINAL” 
Purchase of commodity on, precludes rejection 
NoMINAL DAMAGES 
Insufficient proof of loss 
NOTICE OF BREACH OF WARRANTY 
Timeliness of 
NOTICE OF REJECTION 
Reasonable time for 
OFFICE OF Price ADMINISTRATION 
Award of reparation for brokerage fee as not violative of maximum 
price regulations of 
OFFSET 
Damages tor amount G00 «<4. oo6 snes oc nccsus sisal epaiauai the bbe ae 
ORAL AGREEMENT 
Effect of failure to object to terms set out by wire 
ORDER TO SHOW CAUSE 
Dismissal of, for failure to afford opportunity for hearing 


PARTNERSHIP 
Joint Account Venture as Constituting 
The basis of a partnership relation is community of interest, and 
a joint account venture is in the nature of a partnership, to 
which the rules of partnership ordinarily apply, and one party 
to the transaction may bind the other by any action within 
the scope of the agreement 
PASSING OF TITLE 
Compliance with time of shipment provisions in contract of purchase 
and sale as condition precedent to 
PAYMENT 
Application of cashed check as credit on indebtedness not constitut- 








age 


27 
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PosTING OF BOND 
Jurisdiction of Secretary to waive bond by foreign claimants___---~- 
PRACTICE AND PLEADING 
Abandonment of Defenses Pleaded 
Where respondent alleged in its answer that complainant’s obliga- 
tion to A company, as guarantor, was the payment of a final 
judgment and denied the right of complainant to maintain the 
present action, and such defenses have not been referred to in 
respondent’s brief except that respondent admitted complain- 
ant’s guaranty of payment, such alleged defenses are, therefore, 
deemed to have been abandoned -_-_-------.--~-----.--...-.... 
PRINCIPAL AND AGENT 
Avi Of amemt: G6 OCl. OF BRIMCIORE cn anise oe iinticccanc yoaumemeen 
Acts of selling agent granting refunds to buyers held in excess of 
authority 
Agent’s Lack of Authority to Release Respondent from Liability 
On the basis of the evidence in this proceeding, it is held that 
respondent failed to show that the alleged release by com- 
plainant’s broker of respondent from liability to complainant 
for rejection of the commodity was known to complainant or 
that the broker had apparent or implied authority to make such 
agreement 
Apparent Scope of Agent’s Authority 
Where respondent contended that his agent had no authority to 
purchase produce without approval, it is held that the evidence 
that the agent was respondent’s manager and was permitted to 
use respondent’s name in corresponding, and that the former 
manager had authority to buy and sell produce for respondent 
was sufficient to show that the agent was acting within the ap- 
parent scope of his authority upon which complainant reason- 
SOE  YORIOG no sicntacc cs ndunncncwnaine sacauaeeabeuseeednaae 
Authority of selling agent to make allowances in emergency__------ 
Broker’s Authority to Warrant Quality of Commodity 
A purchaser is justified in relying on the apparent authority of a 
broker authorized to sell melons to warrant their quality, par- 
ticularly where a memorandum of sale issued by the broker 
to both parties restates such warranty and it is not objected 
$0 TY tO NOTE oon se ean ena oseneescncnpenee 
Buying agent within scope of his authority___---.-.--------------- 
Duty of broker.to report facts to principal ...........<...6<.<<....-- 
Implied Agency 
Agency may be implied from prior conduct or course of dealings 
of a similar nature between the parties, or from a previous 
agency, as where one has, in the past, employed the alleged 
agent to act as an agent in dealings or transactions similar 
ta: She. Oe ie GNOCRIOM: na ase sr ce ties cans aee eens 
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Lack of evidence of negligence of agent 
Liability of agent in failing to follow instructions of principal 
Liability of agent to principal 
Liability of commission merchant to principal for neglect of duty in 
failing to recondition and sell commodity 
Ratification of agent’s acts 
Ratification of Agent’s Unauthorized Purchase of Goods 
If agent purchases goods without authority, but the principal 
accepts the goods, sells them, or otherwise uses or disposes 
of them on his own account, principal will be held to have 
ratified the purchase 
Subrogation of agent’s claim to rights of principal 
PROPER RESALE 
Market value need not be proven 
PROTECTION AGAINST Loss 
Award of reparation for failure to pay 
RATIFICATION 
Acts of agent ratified by principal 
Failure to promptly object to delay in shipment as constituting rati- 
fication of change of date of shipment 
RATIFICATION OF CONTRACT 
Evidence Showing 
Where the evidence established that respondent witnessed the con- 


tract entered by third parties in respondent’s name for the pur- 
chase of peaches from complainant and accepted and paid for 
them, but denounced the contract after the complaint was 
filed, it is held that respondent either entered into the contract 
or has by conduct accepted and ratified the acts of the third 
parties 

RECONSIDERATION 


Dismissal of Petition for 
Complainant’s petition for reconsideration of prior order dismissed 
without prior service of the petition because petitioner had 
stated that the controlling question was whether complainant 
bought the commodity from respondent, or respondent pur- 
chased for complainant, and the prior decision disposed of 
that issue 345, 776, 892 
Petition for reconsideration dismissed for failure to file within 10 
days after service of the original order as provided by the 
rules of practice 937, 939 
Petition for rehearing, reargument, and reconsideration dismissed 
as all the matters of law and fact relied upon by the petitioner 
have been considered upon dismissal of the original order 
which shall become effective 30 days after the date hereof_-_- 
Petition of one of the three respondents for reconsideration of 
order dismissed because (1) no convincing reason was shown 
by petitioner for disturbing prior decision on question of 
claimed warranty and breach thereof; (2) the disputed question 
of agency was sufficiently established; and (3) the finding of fact 
challenged by petitioner was supported by evidence-------- 932 
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Dismissal of Petition for—Continued 
Respondent’s petition for reconsideration denied by decision after 
reconsideration on the ground that the record supports the orig- 
inal order which is hereby reinstated, and the prior stay 
order is vacated 
Respondent’s petition for reconsideration or rehearing dismissed 
on the ground that all questions of law and fact relied by the 
petitioner were considered upon issuing of the original order 
which is hereby reinstated, and the prior stay order is vacated_- 
Upon the present record, it is concluded that the respondent failed 
to produce the proof of payments for each of the six sales in 
question, and therefore, respondents petition for reconsidera- 
tion is denied 
Original Order Affirmed 
Original order awarding complainant nominal damages for re- 
spondent’s rejection of a carload of grapes, because of the lack 
of evidence to show that the resale by complainant was prop- 
erly made, held, on reconsideration, to have been supported by 
the law and the evidence of record, and the prior order is 
therefore affirmed 
Petition for, Granted 


In view of the pertinency of respondent’s arguments concerning the 
question as to whether the produce deteriorated abnormally 
while in transit and the items allowable as damages, respond- 
ent’s petition for reconsideration of the previous order is 
granted 

Prior order stayed pending decision on petition for__._________-__--__38, 39 


RECOUPMENT 
Damages by way of 
REHEARING 
Dismissal of Petition for 
Respondent’s petition for rehearing, reargument, and reconsidera- 
tion of prior default order, dismissed, since the points raised 
in the petition are without merit 
REJECTION 
Failure to give shipping instructions 
Justification of, by reason of late arrival of commodity 
Reasonable cause for, established 
Refusal to accept commodity as constituting 
Statement to seller that produce will not be received in accordance 
with contract constitutes 
Unauthorized shipment lawfully rejected 
REJECTION WITH REASONABLE CAUSE 
Erroneous Routing of Car 
Where agreement provided for routing of melons via Union Pacific 
to Salt Lake City for diversion to Boise, Idaho, and seller’s 
agent actually routed them by another railroad making such 
diversion impracticable, the melons were lawfully rejected on 


gerival at: Gent BaNe CU cook mw ccictadcncases new neawe 486 
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Agent’s Liability in Failing to Follow Instructions of Principal 
Where respondent-agent sold a carload of peaches for complainant- 
seller but failed to inform his principal, the seller, of the name 
of the purchaser, and also failed to follow the instructions of 
the seller to collect the full purchase price, part of which re- 
spondent collected and remitted to complainant, it is held that 
since a person acting in a representative capacity in order to 
avoid personal liability must disclose the identity of his prin- 
cipal, and such liability is also in accordance with usage and 
custom in the trade, reparation should be awarded complainant 
against respondent in the amount of the unpaid portion of the 


Breach of Contract 

Respondent sold and delivered a carload of oranges warranted to be 
85 percent U. S. No. 1 to complainant at New York City. Upon 
arrival and inspection they were found to average between 8-13 
percent decayed whereupon complainant, the purchaser, re- 
jected and notified respondent, endeavoring to obtain his con- 
sent to sale by auction. Respondent refused, but gave no instruc- 
tions for disposal otherwise, whereupon sale at auction at less 
than auction ceiling price was made by complainant who 
claimed as damages the difference between his purchase price 
and the auction ceiling price on date of sale. Held: (1) that re- 
spondent breached the contract by supplying oranges decayed be- 
yond tolerance; (2) that sale at auction under the circum- 
stances was reasonable and prudent to minimize damages; and 
(3) that complainant’s measure of damages was the difference 
between the purchase price and the amount realized at the 
sale, in the absence of proof that the oranges would have sold at 
auction ceiling had they been as warranted 


Breach of Implied Warranty of Suitable Shipping Condition 

Where lettuce was sold in transit as U. S. No. 1, f.o.b. shipping point, 
and it arrived at destination without any unusual delays in 
transit with a high degree of decay so that it did not grade 
U. S. No. 1 on arrival, it is held that the implied warranty of 
suitable shipping condition which is a part of such a contract 
was breached by the seller, and the buyer, who accepted and 
paid for the lettuce, without prejudice, is entitled to damages 
by way of reparation 


Breach of Warranty 
Where complainant alleged that it purchased a carload of grapes 
from respondents as equal to grade U. S. No. 1 and that re- 
spondents misrepresented the grade and quality of the grapes, 
and it appears that complainant later ordered two additional 
carloads, one of which was shipped but subsequently diverted by 
respondents, and the shipment of the other cars was cancelled, 
it is held: (1) complainant’s proof of loss in connection with one 
carload because of lack of suitable shipping condition was in- 
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Breach of Warranty—Continued 
sufficient; (2) since complainant had no contract with one of 
the respondents the complaint is dismissed as to that respondent, 
and since the latter was found to be a seller and not an agent 
of complainant its cross complaint is dismissed; and (3) nominal 
damages only are awarded complainant 
Where complainant claimed that respondent delivered to him three 
cars of watermelons, warranted by respondent’s agent as good 
cutting quality, and the inspection on arrival showed the melons 
to be immature, it is held that the express warranty of good 
cutting quality, which was a part of each contract of sale was 
breached as to each such car, and since in each case the melons 
were disposed of within a reasonable time and in a reasonably 
careful and prudent manner, complainant is entitled to an award 
of reparation for damages resulting from each such breach of 
warranty 
Where it was found that respondent did not make a positive state- 
ment as to the percentage of the onions that would grade U. S. 
No. 1 and such statement did not constitute a warranty, but 
respondent did warrant that the onions were bright, dry, and 
sound, and they were not of the quality warranted, it is held 
that complainant is entitled to an award of reparation, but in 
the absence of proof of loss reparation should be limited to 
nominal damages ~------------ Skiing aati agaedet inate ensae + 
Where respondent warranted watermelons sold to complainant 
to be of a certain quality, and complainant accepted and paid for 
them, complainant is entitled to an award of reparation for a 
breach of such warranty, since respondent’s failure to deliver 
the commodity in accordance with the terms of the contract 
was without reasonable cause 
Brokerage Fee 
Failure of purchaser of potatoes to pay buying broker a commis- 
sion in accordance with contract entitles the broker to an 
award of reparation for amount due him, such payment having 
been held by Office of Price Administration not to be a violative 
of its maximum price regulations 
Failure to Account 
Respondent’s failure to account to complainant for net deficit on 
a carload of potatoes handled by complainant on consignment 
entitles complainant to an award of reparation in amount of 
the deficit sustained 
Where complainant delivered carloads of bulk beans to respondent 
for sale as complainant’s agent and claimed that it was agreed 
that the sales were to be made locally, and that respondent has 
failed to account in full for sales made by it in that manner, 
but respondent contended that it was agreed that sales would 
be negotiated for complainant on the basis of sound arrival of 
the beans at interstate designations, and in its counterclaim 
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seeks recovery of amounts paid to buyers as allowances or 
price reductions due to failure of the beans to arrive at destina- 
tion in good condition, it is held: (1) the oral agreement called 
for sales to be made at prices f.o.b. Belle Glade, Florida; (2) 
respondent’s compensation was 5 and 10 cents per 30-pound 
hamper depending on whether the sales price was $2 or more, 
or less than $2 per hamper; (3) the granting of refunds by 
respondent to buyers was in excess of respondent’s authority; 
(4) since the beans sold to local canners were processed for sale 
outside the State of Florida, such sales constituted transac- 
tions in interstate commerce; (5) reparation is awarded com- 
plainant on the basis of the sales f.o.b. Belle Glade, less com- 
missions earned by respondent; and (6) respondent’s counter- 
claim is dismissed 
Where complainant showed that one of the shipments of potatoes 
was to be made provided a truck could be secured and that he 
was unable to secure the services of a truckman, and so in- 
formed the respondent, it is held that complainant’s failure to 
deliver the potatoes was justified, and therefore reparation 
should be awarded complainant for the unpaid part of the 
price of the shipment that was made 
Where complainant sold a carload of lettuce to respondent for 
which respondent failed to pay the full price, and at a later 
date respondent sold complainant a carload of lettuce which 
complainant abandoned requiring respondent to make resale 
thereof, it is held: (1) the failure of complainant to account 
to respondent in connection with the second transaction, less 
the amount that was admittedly owing complainant in connec- 
tion with the first car shipped, entitles respondent to an award 
of reparation in amount of the difference between the contract 
price and the net resale price of the carload of lettuce 
Where respondent did not answer a complaint charging a failure 
truly and correctly to account promptly in connection with the 
sale of grapefruit, and it is found that respondent ordered the 
grapefruit for another and guaranteed complainant that it would 
be sold for not less than a specific amount, and respondent re- 
ceived the grapefruit and remitted to complainant an amount 
less than the guaranteed sale price, reparation is awarded 
complainant for the amount of the deficiency 
Where respondent has failed truly and correctly to account prompt- 
ly for the proceeds of sale of grapes handled by him for the 
account of complainant, the latter is entitled to an award of 
reparation covering such proceeds less the damages sustained 
by respondent because of complainant’s breach of the exclusive 
sales agency contract 
Failure to Account for Balance of Purchase Price 
Where respondent purchased beans from complainant and directed 
them to be shipped from Virginia to Boston, and respondent had 
an opportunity to inspect the beans at Painter, Virginia, it is 
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Failure to Account for Balance of Purchase Price—Continued 
held that respondent’s failure to account entitles complainant 
to an award of reparation in the amount of the unpaid pur- 
chase price, but complainant is not entitled to a brokerage fee 
as this transaction was based on a contract of purchase and 
sale between the parties 
Failure to Deliver 

Failure of respondent to ship the quantity of strawberries to 
complainant in accordance with the terms of the contract en- 
tered into by the parties entitles complainant to an award of 
reparation for damages representing the difference between the 
cost of the strawberries purchased and the price at which re- 
spondent agreed to sell but failed to deliver them 

Where respondent guaranteed “every pineapple in this refrigerated 
ear to be in perfect condition,” and extended this warranty to 
time of arrival at destination, and the pineapples arrived in an 
automobile car not equipped for icing and were condemned by 
the Health Department, complainant is entitled to an award of 
reparation, since respondent’s failure to deliver the commodity 
in accordance with the terms of the contract was in violation 
of the act, and respondent failed to answer the complaint 

Where respondent-seller agreed to ship 10 carloads of potatoes to 
complainant-buyer, shipment to be made at the latter’s option, 
and shipped one carload which appeared inferior to the grade 
specified, and the buyer returned it with the consent of the 
seller who rescinded the contract, it is held: (1) the buy- 
er’s failure to accept the one carload was not a material 
breach of the contract; (2) the contract was divisible and 
therefore the seller was required to ship the additional 9 car- 
loads, and (3) the buyer is entitled to an award of reparation 
for damages resulting from replacement by buyer of the 9 car- 
loads of potatoes at a cost in excess of what the buyer would 
have paid the seller at the contract price 

Where respondent shipped a carload of cantaloups from California, 
which was purchased by complainant on June 19, 1943, as Red 
Mule brand, known to the trade as respondent’s highest grade 
and quality, while it was in transit at Kansas City, Missouri, and 
complainant forwarded the car to St. Louis, Missouri, where 
inspection was made on June 21, 1943, which disclosed that 
from 4 to 20 percent, averaging 6 percent of the cantaloups were 
affected by rot in advanced stages, as a result of which com- 
plainant resold the cantaloups in St. Louis at a loss, it is held 
that lack of suitable shipping condition applied to the sale in 
transit; that the cantaloups were not in accordance with the 
contract because sold as respondents’ top brand and quality; that 
such lack of suitable shipping condition is proof of respond- 
ent’s failure to deliver cantaloups in accordance with the con- 
tract, and therefore, reparation is awarded complainant for 
damages sustained by it on resale of the commodity 
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Where respondent sold apples to complainant, f.o.b., to be shipped 
at the latter’s request, “usual terms” of payment to apply, and 
respondent failed to ship when requested because complainant 
refused to pay the purchase price prior to shipment, it is held 
that under the contract complainant did not have to pay for the 
apples prior to a request for shipment, respondent’s failure to 
deliver on request was in violation of the act, and reparation 
should be awarded to complainant for the difference between 
the contract price and the market value at the shipping point 
on the day shipment was requested and refused 
Failure to Disclose Information 
Where seller withheld from buyer the fact that cauliflower was 
not freshly loaded at apparent shipping point but had actually 
been loaded at a distant point several days earlier, such failure 
to disclose important information constitutes a violation of 
the act, and reparation is awarded to the buyer 
Failure to Pay 
Where the Federal inspection certificate tends to show that the 
cabbage inspected was not in accordance with the contract 
specifications, but the record does not show that the inspection 
covered only the cabbage in question, it is held that since re- 
spondent failed to prove that it conditionally accepted the pro- 
duce, its refusal to pay the purchase price of the cabbage was 
unjustified, and therefore, reparation should be awarded com- 
plainant 
Failure to Pay Balance for Consignment Shipment 
Positive evidence of complainant as to amount respondent realized 
from sale of tomatoes furnished on consignment, based on figures 
entered on sales tickets by respondent at time of consignment, 
which figures were corroborated by two letters written by 
respondent approximately 30 days after the consignment, it is 
held, will prevail over vague and indefinite oral evidence of 
respondent given at hearing 16 months later in which he claimed 
his records were lost, but he did not owe complainant as much 
as contended, especially where respondent admitted he did not re- 
call quantity of tomatoes sold or amounts realized therefrom, or 
amount he admitted owing complainant, and, therefore, com- 
plainant is entitled to reparation for the balance of the sales 


Failure to Pay Balance of Loss 

Where complainant sold a carload of carrots to respondent who 
refused to accept the carrots when delivered but authorized 
complainant to resell them and agreed to protect against any 
loss, and part of the loss suffered by complainant on the subse- 
quent resale was paid, it is held that by reason of the subse- 
quent agreement respondent is liable for the loss sustained by 
the complainant and the latter is entitled to an award of 
reparation for the balance of the loss 
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Failure to Pay Balance of Purchase Price 

An accord and satisfaction is not established where purchaser 
mailed seller a check for less than amount due, and informed 
seller that the check represented the net amount realized from 
sale of the goods, but failed to notify seller that the check 
was tendered in full settlement and, if accepted, must be re- 
ceived in full satisfaction, even though seller cashed the check 
and applied proceeds as a credit on the indebtedness, and there- 
fore, complainant is entitled to an award of reparation for the 
balance of the purchase price 


Principal is liable for purchase price of cucumbers purchased by 
alleged broker, although he denies that he ordered same, where 
evidence of broker is that purchaser instructed him to make 
purchase, and corroborating evidence is that for several years 
prior thereto broker had been making purchases of a similar 
nature for principal from various shippers, including complain- 
ant, which shipments the principal had accepted and paid for 
without protest 


Where A sold carrots to B who resold them upon arrival to C, and 
the letter paid B only the net proceeds claiming the carrots to 
be of inferior quality, it is held in a proceeding brought by 
B against A and C in the alternative that (1) A’s motion to 
dismiss the complaint as to A, should be granted in the absence 
of evidence that the car was fraudulently loaded, and (2) the 
weight of the evidence supports B’s contention that the sale to C 
was on an “inspected track Chicago final” basis and not “Track 
sale,” and reparation should be awarded to B for the balance 
of the purchase price 


Where respondent, an unlicensed dealer but subject to the act, 
purchased from complainant a load of watermelons and ac- 
cepted them after he had made an examination of the melons, 
the complainant is awarded reparation for the balance of the 
purchase price 


Where, under a joint account agreement, complainant purchased 
from growers and shipped to respondent 5 carloads of Quercus 
brand “outstanding pears” who resold them and paid to com- 
plainant on an agreed probable cost basis for three cars and 
the actual net receipts on two, it is held: (1) the dispute be 
adjusted on the basis of the actual cost to complainant; (2) 
resnondent’s counterclaim based on an alleged loss due to pears 
in last two cars not being of “outstanding quality” be dismissed 
because Quercus brand pears were furnished; (3) complain- 
ant’s acceptance of the proceeds of the last two cars was not in 
full satisfaction of its claim; and (4) complainant is entitled 
to reparation for the balance of one-half of the loss remaining 
unpaid 
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Failure to Pay Brokerage Fee 
Where complainant seeks to recover brokerage earned in connec- 
tion with the sale of several cars of potatoes for respondent’s 
account, and respondent states that complainant had no authority 
to sell the potatoes for its account, and the record and the evi- 
dence indicate that complainant had full authority to sell the 
potatoes for the account of the respondent, it is held that re- 
spondent’s failure to pay promptly the brokerage earned en- 


titles complainant to an award of reparation for the amount 
claimed 1006 
Failure to Pay Net Proceeds of Sale 
Since it is established by the record that because of the late ar- 
rival of the cantaloups it was agreed by the parties that the re- 
spondent who justifiably rejected them should handle the can- 
taloups on a consignment basis, the complainant is entitled only 
to the net proceeds of the sale, and the award of reparation 
shall not include interest since respondent promptly tendered 
payment of this amount to complainant 
Failure to Pay on Joint Account Agreement 
Vhere, under a joint account agreement, respondent consigned 
to complainant two cars of carrots to be sold for their joint ac- 
count, the parties to divide profits or loss equally, and the 
complainant sold one car orally to a buyer who later rejected it, 
causing complainant to divert the car to another market and sell 
the same at a loss, and respondent refused to pay one-half of 
the loss, it is held: (1) the carrots were shipped to complainant 
under an ordinary joint account agreement, without restriction 
or limitation as to the scope of the agreement; (2) complainant 
is entitled to reparation for one-half the loss resulting from the 
resale of the car; and (3) respondent’s counterclaim based upon 
the “f.o.b. acceptance final sale’ to the buyer who rejected the 
commodity should be dismissed 
Failure to Pay Purchase Price 
In a proceeding for the balance of the purchase price of peaches 
instituted by complainant against respondents A and B, where 
the evidence showed the peaches were purchased by respondent 
A after inspection and acceptance at loading point, it is held 
that complainant is entitled to reparation for the unpaid pur- 
chase price, and the complaint against respondent B is dis- 
missed 
Respondent’s failure to pay for five carloads of potatoes which re- 
spondent accepted in accordance with the terms of the contract 
entitles complainant to an award of reparation for the full 
amount of the purchase price 
Respondent’s failure to pay the purchase price of the lettuce in 
accordance with the terms of the contract of purchase and sale 
entitles complainant to an award of reparation for the full 
amount representing the contract price 
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RePARATION—Continued 
Failure to Pay Purchase Price—Continued 
Since respondent accept the three shipments of apples sold to him 
by complainant, and made no objections as to condition, grade, 
quality, or quantity, his failure to pay the agreed purchase 
prices entitles complainant to an award of reparation__---_- 
Where buyer inspected the tomatoes through its agent at the time 
of purchase, the defense that the tomatoes were not in suitable 
shipping condition is not available to the buyer, and therefore, 
reparation is awarded complainant in amount of the unpaid 












006 
purchase price 


Where complainant, as agent, sold a carload of potatoes to re- 
spondent and guaranteed payment of the price to its principal, 
and respondent did not deny the allegations of the complaint, 
it is held that complainant having paid the purchase price to its 
principal, it is subrogated to the rights of the principal, and 
reparation is awarded complainant against respondent in amount 
of the purchase price 

Where complainant seeks an award of reparation for respondent’s 
failure truly and correctly to account for potatoes shipped to 
respondent, and no answer to the complaint is filed by respond- 
ent, the allegations of the complaint must be accepted as true. 
Further, respondent's failure to pay the agreed purchase price 
of the potatoes was a violation of the act, and complaint should 
be awarded reparation 

Where complainant-seller sold a carload of potatoes to respondent- 
buyer at a delivered price, and the latter unloaded the potatoes 
at destination and placed them in storage after a prospective 
buyer had refused to take them, claiming that he made the 
resale as agent of the seller, such agency arising by virtue of 
prior custom between the parties, it is held: (1) the potatoes 
were in salable condition at destination; (2) seller’s storage 
of the commodity, without complaint being made within a 
reasonable time, constitutes an acceptance; and (3) reparation 
should be awarded the seller for the agreed purchase price------ 

Where complainant sold a carload of oranges to respondent at a 

price per crate f.o.b. California shipping point, and respondent 

alleged that the oranges were to be of medium size Pride of 

La Verne brand and a partial payment of the price, and filed 

a counterclaim based on the purchase of three other carloads 

from complainant containing an excess of large sizes, it is held: 

(1) no reference was made to size or brand in the sale of any 

of the carloads; (2) respondent did not make a partial pay- 

ment; (3) respondent failed to pay the purchase price; and (4) 

reparation should be awarded complainant for the purchase 

price less an amount overpaid by respondent on another ship- 
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Where complainant sold one shipment of beans and consigned an- 
other to respondent, who accepted both but failed to pay for the 
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REPARATION—Continued 
Failure to Pay Purchase Price—Continued 


beans sold and failed to account and pay over the proceeds for 
those consigned, and there was no evidence of the amount of the 
net proceeds, it is held that reparation should be awarded com- 
plainant for the purchase price of the beans sold only, no basis 
for figuring damages being shown for the breach of the con- 
IOC ORIN GE oo oe ee ewe 


Where complainant sold respondent corporation, acting through 


respondent H. as its agent, 13 truckloads of beans for shipment 
from Florida to Mississippi, and the corporation accepted the 
beans but failed to pay the full invoice price claiming it bought 
the beans from H. as an independent dealer, and that the beans 
were under weight in that the hampers did not contain a net 
weight of 33% pounds, it is held: (1) an agency may be estab- 
lished by the testimony of the agent; (2) the beans were not to 
be shipped in refrigerated cars as contended by respondent cor- 
poration; (3) usage and custom did not require complainant to 
furnish the net weight claimed by the buyer; (4) in the ab- 
sence of an agreed standard a standard of measurement of the 
place of purchase governs; and (5) reparation should be awarded 
complainant against the corporation in the amount of the pur- 
chase price and the complaint against H. should be dismissed _-_ 


Where evidence supports complainant’s position that the sale was 


of peppers then available at its place of business, and was 
made on the basis of an inspection by respondent’s agent, and 
no express warranties were made, it is held that no war- 
ranty can be implied as the agent had an opportunity to thor- 
oughly inspect the commodity and reparation should be awarded 
to complainant for the purchase price which respondent failed 
SORT oe cn son eicee cece nnn aeahadeatind lee adameaaieaae an 


Where respondent directed complainant to ship a carload of cucum- 


bers and peppers to respondent and the latter inspected the load 
and wired complainant of the late arrival, and the bad condi- 
tion of the shipment, and that he was repacking and selling the 
produce for complainant’s account, and tendered the net pro- 
ceeds to complainant who refused to accept them, it is held: 
(1) if the contract called for shipment on June 22, respondent’s 
failure to promptly object constituted ratification of the change 
of the date of shipment; (2) the respondent’s claim of breach 
of warranty is not established as the evidence as to whether 
the shipment travelled under normal transportation is con- 
flicting; (3) respondent’s objection to unsigned deposition 
is not sustained under the revised rules of practice which do 
not require a deposition witness to sign the deposition; (4) 
respondent’s counterclaim for breach of warranty is dismissed; 
and (5) reparation is awarded complainant for amount of the 
BUNONO TINO: ac bac cdes mene ccscauiodmubiceasuencue asa 
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RepaRaTion—Continued 
Failure to Pay Purchase Price—Continued 

Where respondent failed to establish that complainant had war- 
ranted the tomatoes involved in this case as grade U. S. No. 2 
and that respondent was not able to replace the shipment so 
as to make delivery to a purchaser, it is held: (1) respondent 
failed to prove a warranty and the rule of caveat emptor applied 
as respondent purchased the commodity on the basis of his in- 
42 spection; (2) complainant is entitled to an award of reparation 
for damages which resulted from respondent’s rejection of the 

commodity; and (3) respondent’s counterclaim is dismissed.._.. 700 


age 


Where respondent failed to pay complainant for 2 carloads of 
onions, and complainant failed to pay respondent half of the 
loss resulting from their joint account handling of 4 carloads of 
onions, it is held: (1) respondent did not improperly divert the 
4 joint account carloads, and (2) the opposing claims of the 
parties should be adjusted on the basis of respondent’s ac- 
knowledged liability to complainant for the payment of the 
price of the 2 carloads, less half the net loss sustained in the 
handling of the 4 joint account carloads -.---.---....------- 316 


Where respondent purchased and accepted a carload of grapes and 
failed to pay the purchase price therefor, reparation is awarded 
in favor of the complainant for the full amount of the con- 
tract price, with interest until paid..................0..<ssecs 677 


Where respondent purchased pepper after having had an oppor- 
tunity to inspect them, which was followed by partial acceptance, 
and there was no evidence of either an express or implied war- 
ranty by complainant, it is held that since respondent had the 
burden of proving his alleged defense that the sale was made 
by sample which defense was not established, complainant is 
entitled to an award of reparation for damages sustained by it 
by reason of the resale of the commodity_-----.-..._---------- 425 


Where the agent of the purchaser accepted a shipment of carrots 
after inspection or opportunity for inspection, the purchaser is 
liable for the purchase price, since the principal is bound by 
the act of the agent, although the commodity did not meet the 
specifications upon arrival at destination.._..__.._.._...________ 208 


Where the evidence disclosed that complainant contracted to sell a 
half carload of lettuce to respondent at a price f.o.b. shipping 
point, with no agreement as to brand or grade, and complainant 
confirmed the oral agreement by wire, it is held: (1) respond- 
ent’s failure to object to the terms set out in the complainant’s 
wire raised an assumpton that the terms of the contract were 

correctly stated; (2) the sale being on an f.o.b. shipping point 

basis, respondent assumed all risk of damage in transit not 
caused by the shipper; and (3) reparation should be awarded 
complainant for the purchase price ~-..-.--.-.-..-____-___ 
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Lack of Suitable Shipping Condition 

Since it is established by the records of the Department that the 
deterioration of the tomatoes shown by the inspection cer- 
tificates issued at Baltimore was abnormal and the tomatoes 
were, therefore, not in suitable shipping condition when sold by 
complainant to one of the respondents, the latter was justified 
in rejecting the commodity, and since the record also shows 
that the tomatoes were not in suitable shipping condition when 
sold by the other respondent, the latter is, therefore, liable to 
the complainant for the loss sustained by it, and the complaint 
against the respondent who acted only as agent in negotiating 
these sales, is dismissed 

Where complainant purchased a rolling carload of lettuce f.o.b. 
which respondent warranted to be as good as any shipped that 
season, and after placement of the car complainant’s customers 
purchasing lettuce complained of 50 percent decay and refused 
to receive more lettuce, and Federal inspection showed eight 
days after the lettuce was placed for unloading an average of 
80 percent decay of the unsold lettuce in cold storage, it is held 
that the evidence was sufficient to show that the lettuce was not 
in suitable shipping condition, and reparation is awarded com- 
plainant for the loss sustained by reason of respondent’s failure 
to deliver the produce in accordance with the terms of the con- 


Neglect of Duty 

Where complainant, as agent for the owner, a dealer sold respond- 
ent two carloads of old Maine potatoes, one of which carloads 
respondent rejected but later agreed to recondition them if 
found necessary, and sell for complainant’s account, and re- 
spondent unloaded the potatoes but did not sell or recondition 
them for about 30 days and did not notify complainant of its 
failure to either recondition or sell them, but due in part to 
the arrival of new potatoes, respondent sold them at a deficit, 
it is held: (1) the facts established constitute prima facie proof 
of respondent’s negligence; (2) ° complainant is entitled to 
reparation in amount of damages as herein computed; and (3) 
respondent’s counterclaim for recovery of the deficit is dis- 
missed 

Negligence of Broker 

Where complainant purchased 10 carloads of fresh prunes from 
respondent-seller, through respondent-broker and the latter neg- 
lected to include in the confirmation sent to complainant a pro- 
vision contained in the seller’s confirmation stipulating that in 
the event of the seller’s inability to obtain the prunes from 
growers, with which the seller had contracts, the seller would 
be absolved from making delivery of all the carloads, and only 
4 carloads were furnished, it is held that the broker failed to 
discharge its duty, as agent, but since there was insufficient 
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ReparaTion—Continued 
Negligence of Broker—-Continued 
proof of the loss allegedly sustained by complainant, the latter 
is entitled to nominal damages only, and the complaint against 
the seller is dismissed 
Unlawful Rejection of Shipment 
A contract providing for a rolling acceptance final does not in- 
clude an implied warranty of suitable shipping condition, and 
does not permit rejection by the buyer, but allows recourse for 
damages for the seller’s breach of specifications expressed in the 
contract. Reparation ordered against one of the respondents_- 
Buyer’s failure to order shipment of commodity within a reasonable 
time, no specific time being stated in the contract to buy, con- 
stitutes a rejection of the commodity without reasonable cause, 
and entitles seller to an award of reparation in amount of the 
sale price less the amount received by the seller on resale 


of the commodity 
Complainant purchased a carload of peaches from C. Comella, Inc. 
at a price f.o.b. California shipping point, on a rolling ac- 
ceptance final basis and sold them, while the carload was in 
transit, to Ritter & Co. on substantially the same basis. Ritter 
and Co. sold to the rolling carload to a purchaser at Toledo 
who refused to accept on arrival and inspection of the load 
and discovering that the peaches were packed in open boxes, 
whereupon Ritter & Co. also rejected to complainant. Complain- 
ant then diverted the car to Detroit and sold the peaches for 
the best price obtainable. Held: (1) usage and custom estab- 
lished a warranty that boxes would be lidded; (2) such war- 
ranty is not inconsistent with the term “rolling acceptance 
final”; (3) since Ritter & Co. purchased the peaches on the 
basis of “rolling acceptance final” it had no right of rejection, 
and also the sale by Ritter & Co. constituted an acceptance; and 
(4) Ritter & Co. and C. Comella, Inc., are both liable to complain- 
ant in the amount of the difference between the price agreed 
to be paid for the peaches and the net proceeds derived from 
resale of the rejected shipment at Detroit; and, therefore, 
reparation is awarded complainant against respondents for the 
total damages claimed in the complaint---.---_-------_------ 
Respondent's rejection of 4 carloads of Canadian seed potatoes 
and its failure to pay the price of 1 carload entitles com- 
plainant to an award of reparation in the amount of the orig- 
inal sale price less the net proceeds realized on resale of the 


commodity 
Where buyer of car of cantaloups claimed an agreement that he was 
not to bear loss due to delay in transit but the evidence showed 
that the sale was f.o.b. shipping point and was made on the 
seller’s market, the supply was short, the demand good, and 
documents and other circumstances were inconsistent with the 
buyer’s claim, it is held that the buyer’s rejection of the can- 
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taloups on the ground of decay, due to delay in transit, was 
unjustified, and complainant is awarded reparation in the 
amount of the purchase price of the commodity, including pre- 
cooling expense 

Where buyer offered to accept peaches on condition, not provided 
for in the contract of purchase and sale, that an allowance be 
made by the seller, such action constitutes a rejection, justify- 
ing an immediate diversion and resale by the seller, and since 
the peaches were as warranted, the rejection was without rea- 
sonable cause, and seller is entitled to reparation for damages 
in amount of the contract price minus the net proceeds in the 
resale and minus the sum collected from the carrier for damage 
in transit 

Where complainant, acting as broker for respondent, negotiated an 
oral contract, confirmed by the broker’s memorandum, for the 
sale by A company to respondent of 10 carloads of a certain 
type and grade of potatoes and 10 carloads of another type of 
potatoes, f.o.b. Maine shipping point, f.o.b. acceptance final with 
Federal inspection certificates to be furnished on each car as 
shipped, and complainant guaranteed that respondent would 
accept and pay the drafts, it is held: (1) since the time of 
shipment was the essence of the contract, title thereto did not 
pass to respondent as to the shipments made prior to the time 
stipulated in the contract, and therefore, respondent’s refusal to 
accept these shipments was not unlawful; (2) respondent’s re- 
jection of a replacement carload for one that had been lost in 
shipment was justified because replacement had not been au- 
thorized by respondent; (3) the inspection certificates based 
upon inspections made prior to day of shipment did not violate 
the specification that respondent would be furnished certificates 
of inspection “on each car as shipped”; (4) the inspections of 
4 carloads made prior to shipment were made within a reason- 
able time and respondent’s rejection thereof was without reason- 
able cause; (5) complainant was subrogated to the rights of the 
seller, and also had a cause of action of its own under section 
2(4) of the act based on respondent’s failure to perform a duty 
arising out of the sale that was negotiated by complainant; 
and (6) reparation should be awarded complainant for the loss 
sustained by it on the cars which were shipped at the time speci- 
fied in the contract 

Where complainant sold a carload of grapes to respondent at a 
price f.o.b. shipping point acceptance final, and the grapes 
graded U. S. No. 1 at shipping point and were of the kind and 
grade purchased, it is held: (1) the purchase at a price f.o.b. 
shipping point acceptance final did not permit of a rejection 
by respondent; (2) respondent’s rejection was without reason- 
able cause; and (3) complainant is entitled to an award of 
reparation for damages in amount of the difference between the 
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Where complainant sold potatoes to respondent who failed to re- 


Where complainant sold to respondent a carolad of U. S. Com- 


Where respondent, acting through a broker, purchased a car of 
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sale prices and the net proceeds realized on resale of the re- 
jected grapes ........... sine ante kes ee Ghee Sie ain abana casaendta eaawemee acs 


Where complainant sold and delivered strawberries f.0.b. acceptance 


final to respondent and the latter rejected them because the car 
number and initial and date of shipment differed from the 
broker’s memorandum, though respondent had not demanded 
such terms in the negotiations and was notified of the carrier’s 
change in cars, it is held that the rejection was without reason- 
able cause, and reparation should be awarded complainant____ 


ject them within 24 hours after notice that the shipment had 
arrived, and therefore constituted an acceptance of the com- 
modity, it is held that respondent’s rejection is without reason- 
able cause and complainant is entitled to an award of reparation 
for the purchase price ~....-------- i Nae lee ag ea 


Where complainant sold potatoes to respondent who requested a 


reduction in price within 24 hours after notice of arrival but 
did not reject them until after that time and therefore con- 
stituted an acceptance of the commodity, it is held that respond- 
ent’s subsequent rejection was without reasonable cause and 
complainant is entitled to an award of reparation for the 
PUPCHERO WHIDS. ose cc ckhcntcentmeneddansadadeonaonaomenenons 


bination oranges on basis f.o.b., and the fruit conformed with 
the contract specifications at shipping point, but at destination 
an inspection, restricted to the top layer, found 4 percent decay 
and another inspection of unloaded samples showed less than 1 
percent decay, it is held that greater weight should be given to 
the shipping point inspection, decay in citrus fruits is ordinarily 
heavier in the upper layers, the oranges were in suitable ship- 
ping condition, respondent’s rejection was without reasonable 
cause, and reparation should be awarded complainant in amount 
of the difference between the contract price and the net amount 
realised: irom: the: auction Wile: a. <..2. sss cedecceecccaccncdcs 


grapes while it was on track at quoted price and warranted 
by complainant as U. S. No. 1 grapes, and on its arrival at 
place of destination respondent complained of the condition of 
the shipment and asked for a reduction of the price which 
complainant granted, but because on the following day a Federal 
inspection disclosed that from 1% to % of the berries were de- 
cayed and nested, and failed to grade U. S. No. 1, the respondent 
rejected the shipment, it is held: (1) a new contract resulted 
from respondent’s request for and complainant’s granting of 
an allowance; (2) respondent’s subsequent rejection of the 
commodity was without reasonable cause; (3) complainant is 
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entitled to reparation in the amount of the reduced sale price, 
less brokerage and the net proceeds realized on resale by 
complainant 


Where respondent answered denying all the allegations of the 
complaint and requested an oral hearing but failed to appear at 
the hearing, and the complainant rested its case on the evidence 
appearing in the report of investigation which indicates a re- 
jection of a carload of onions without reasonable cause, held, 
complainant should be awarded reparation in the amount of the 
contract price less the sum realized on the resale of the ship- 
ment 
Where respondent, Mathew Mercurio, purchased a carload of let- 
tuce from complainant on track at Chicago, acting through re- 
spondent, Chicago Fruit & Vegetable Exchange, as agent, and 
Mercurio refused to accept the shipment on its arrival at 
Youngstown, Ohio, on the alleged ground that the produce was 
not of the kind, quality, and grade called for, and that it was 
not fit for human consumption, and complainant delivered an 
invoice to Mercurio’s agent, bearing the statement “payment 
guaranteed,” it is held: (1) where a buyer has examined 
goods, there is no implied warranty as to defects which such 
examination ought to have revealed; (2) there was neither 
consent nor consideration to support a guaranty of payment; 
(3) Mercurio’s rejection was without reasonable cause, and (4) 
reparation should be awarded complainant in the amount of the 
unpaid purchase price of the produce 
Where respondent placed an order with complainant for future de- 
livery of 15 carloads of grapes at an agreed price f.o.b. Cutler, 
California, and following shipment of two cars, one was ac- 
cepted and another was rejected, and subsequently the original 
contract was modified to call for delivery of eight cars in addi- 
tion to the two cars already shipped, and respondent accepted 
three and rejected five of the eight carloads, it is held: (1) com- 
plainant’s rejection of two: carloads was without reasonable ian 
cause; (2) three carloads were not in suitable shipping condi- R 
tion due to excessive shattered berries and respondent’s rejec- ts 
tion thereof was justified; and (3) reparation should be awarded D 
complainant for losses sustained resulting from the rejection 
of the two carloads which conformed to contract_----------- 


Where respondent purchased grapes from complainant on basis 
f.o.b. acceptance final, and agreed to accept the shipment at a 
reduction offered by complainant because of alleged inferior 
quality, but respondent finally rejected the grapes 14 days after 
inspection, it is held that rejection was without reasonable cause 
and complainant is entitled to an award of reparation for the 
difference between the amount realized on the resale and the 
original contract price of the commodity 
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REPARATION—Continued 
Unlawful Rejection of Shipment—Continued 
Where respondent refused to accept the peaches upon arrival at 
destination because of late arrival and it is disputed whether 
a new contract was entered into between respondent and com- 
plainant for a reduction in price, it is held that the evidence 
supports complainant’s contention that a new contract was 
made at a lower price after respondent had inspected the 
peaches; that respondent’s actions indicated an acceptance of 
the peaches; that its subsequent rejection was without reason- 
able cause; and reparation should be awarded complainant for 
the loss sustained on resale 
REPARATION FOR— 
Breach of contract 
PORE GF WOSTOUEY <2 2.66246 ceccamccuscanreeanunseteaus 125, 234, 492, 779 
Brokerage fee 195 
Failure to account 
Failure to account for— 
net deficit 
Failure to deliver 56, 229, 434 
Failure to deliver in accordance with terms of contract 587 
Patlure to sive shipping imatructiols ....... =~ sen ckcdncdwnceassssen 884 
Failure to pay— 
balance of one-half of loss 
balance of purchase price 2, 358, 502, 610, 901 


brokerage fee 1008 

expenses on shipments 

joint account loss 

net proceeds of sale 

on joint account agreement 

purchase price 37, 42, 135, 198, 211, 219, 321, 343, 429, 471, 678, 688, 
699, 703, 769, 771, 783, 794, 804, 810, 867, 941 


Lack of suitable shipping condition 
Loss sustained 
Neglect of duty 
Negligence of broker 
Unlawful rejection of shipment 52, 107, 336, 348, 361, 423, 485, 496, 513, 
598, 676, 758, 763, 862, 872, 875, 891, 949 
REPARATION ORDER 
Reinstatement of 
RESALE 
Damages based on 
ROBINSON-PATMAN ACT 
Evidence not showing violation of 
ROLLING ACCEPTANCE 
Meaning of Term 
“Rolling acceptance’ as a term of a contract means that the 
buyer may not reject for breach of warranty but is limited to 
damages from the seller 571 
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Ce ea rr Ss a Sp as a me Io an laos aed 
Rejection by purchaser of commodity bought on, not permitted__-_- 
Term as meaning f.o.b. acceptance final 
Warranty as not contrary to purchase based on 
RULES OF PRACTICE 
Revision of, relating to unsigned depositions 
SALES 
Failure to establish contract of purchase and sale because of failure 
to meet requirement of statute of frauds 
SECTION 2 oF AcT 
Construction of 
SHIPPING INSTRUCTIONS 
Failing to give, as constituting rejection 
SOUNDNESS OF PRODUCE AFTER DELIVERY 
No Implied Warranty as to 
Where the evidence disclosed that potatoes were permitted to 
stand on the tracks at point of destination for 10 days after 
delivery, and a Federal inspection at that time showed they 
failed to grade U. S. No. 1 only on account of decay averaging 
5 percent, it is held that this is insufficient to justify a conclu- 
sion that the potatoes failed to grade U. S. No. 1 on arrival at 
destination 10 days previously as there is no implied warranty 
that perishable produce will remain sound for any definite period 
of time after delivery 
STANDARD OF MEASUREMENT 
Place of purchase applies as to 
STATUTE OF FRAUDS 
Failure to establish contract of purchase and sale because of failure 
to meet requirements of 
STAY ORDER 
Order Staying Proceeding 
Since respondent has been adjudicated a bankrupt and complain- 
ant’s claim is now pending before a Referee in Bankruptcy, this 
proceeding and respondent’s counterclaim is stayed pending 
further order 
Petition for Reconsideration 
Order of December 11, 1944, awarding reparation to complainant 
against one respondent and dismissing the complaint against 
the other respondent, stayed, pending decision on petition for 
reconsideration 
Order of December 15, 1944, awarding reparation to complainant, 
stayed, pending decision on respondent’s petition for recon- 
sideration 
Prior order stayed pending decision on respondent’s petition for 
reconsideration 
Vacation of 
SUBROGATION 
Agent’s claim subrogated to rights of principal 
Rights of seller to complainant 
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SUITABLE SHIPPING CONDITION 
Breach of implied warranty of 
Delay in Transit 
Where the testimony of witnesses for both parties showed that the 
parties would except the cantaloups to be overripe after a delay 
in transit of five days, as it occurred in this case, and that com- 
plainant bought the cantaloups for himself after inspection at 
shipping point, but respondent failed to obtain destination 
Government inspection, it is held that the preponderance of the 
evidence indicates that the very large amount of the decay in 
the fruit was due to the delay rather than to a lack of suitable 
shipping condition, and that the mere right of inspection does 
not imply any right of rejection 
F. 0. B. Sale 
The warranty of suitable shipping condition arises by implication 
fem: the wee: of the tere COB. Woo cnn ncdswssccaxceuntceuce 
Facts showing commodity was not in_.--------------------------- x 
Inference of Lack of 
Where cauliflower arrived in poor condition without showing un- 
usual delay in transit it may be inferred that it was not in 
suitable shipping condition when sold five days earlier, and 
buyer is entitled to reparation for damages 
Lack of, as justifying rejection of shipment 
eins 6F We onc 5 entsceusesee 5 cracls Gu aa ance abasic ctaeas apenas 113, 467 
Warranty of, in f.o.b. sale, when can be invoked 
SUITABLE SHIPPING CONDITION RULE 
Applicability of, Under Contract to Destination Designated by Buyer 
Where the partially performed contract of sale to respondent of 
carloads of onions f.o.b. provided that respondent was to desig- 
nate the destinations, and by subsequent agreement complainant 
applied a rolling carload, but through mistake the shipment was 
not diverted to respondent, and the latter then requested di- 
version to a specific point, it is held that under the terms of the 
contract the place designated was the point to which the suitable 
shipping condition rule was applicable and not the place where 
respondent’s business was located 
Inapplicability of rule, in joint account agreement 
TIME OF SHIPMENT 
Payment 
TWENTY-FOUR Hour RULE 
Effect of failure to reject within 24 hours after receipt of notice of 
arrival of shipment 348, 361 
U. S. No. 1 at Surprrne Point 
Warranty 
UNAUTHORIZED SHIPMENT 
Lawful rejection of 
Usaae AND Custom 
Lack of requirement to furnish net weight claimed by buyer 
Liability of agent in failing to follow instructions of principal 
Warranty may be established by 
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Page 
“USUAL TERMS” OF PAYMENT 
Meaning of words 
VIOLATION OF ACT 
Breach of warranty 598, 779 
Employing employee who had been general manager of a firm whose 
license had been revoked for violation of act 
Failure to account 
Failure to account for— 
net deficit 
Failure to deliver 
Failure to deliver produce in accordance with terms of contract__234, 587, 672 
Failure to pay— 
balance of loss 
balance of one-half of loss 
balance of purchase price 224, 340, 352, 358, 502, 610, 901 
brokerage fee 195, 1008 
expenses on shipments 242 
SOIDEACC RENT IGOR a6 Soo non es a ce een se cs ee eee 
net proceeds of sale 
On) FING, MOCOTE BETCOMIORD cinco esas ccuswntsekntomeusks 
PUPORRRORDTING ws ctece Soma eee 198, 211, 219, 321, 343, 429, 471, 678, 688, 
699, 703, 769, 794, 804, 810, 867, 941 
Failure to promptly render and account sales and pay over net pro- 
ceeds of concerning shipment 
Making false and misleading statements 
Neglect of duty 
Negligence of broker 
Unlawful rejection of shipment 


WAIVER 
Authority of Secretary to waive posting of bond by foreign claimants 242 
WARRANTIES 
Breach of, as to quality of commodity 467 
Claimed warranty by buyer not established_--.---------------------- 703 
Lack of proof of 666 
Measure of damages for breach of 598 
WARRANTY 
Specification U. S. No. 1 at Shipping Point 
The specification “U. S. No. 1 at shipping point’ is met if fruit was 
U. S. No. 1 at shipping point even though of a lower grade on 
arrival because of decay 
WORDS AND PHRASES 
Rolling acceptance 
Rolling acceptance final 
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Decisions under applicable 
acts 


January 

February 

March 

August 

| September|| 

e October 

November | 

Total for 
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Agricultural Marketing Agreement 
Act of 1937: 

Decisions reported 
Appeals (actions for review) 
Dismissals: 

Consent. . 
Merits. . 
ra of fact (spec ific) 
Legal questions. . 
Relief denied 
Relief granted. . 
Grain Standards Act: 

Decisions reported...... 
Findings of fact (specific). . 
Legal questions. . . 

Violation of act.. 
Packers and Stoc kyards Act, 1921: 

Decisions reported. 

Appeals (actions for review) . 
Cease and desist. . 
Consent orders. . 
Dismissals: 

Consent.. 

Merits... 
Findings of fact (spec ific) 
Legal questions.... 
Licenses: 

Granted... 

Revoked. 

Suspended 
Oral argument denied 
Order of abeyance 
Reconsideration denied 
Registration suspended 
Reopening hearing 
Reparation ordered 
Unfair practice 
Violation of act... 

Perishable Agricultural Commodities 
Act, 1930: 
Decisions reported: 

1945 
1942 decisions hitherto unreported 
Appeals (actions for review). . 
Counterclaims denied. ... 
Dismissals: 

Consent... . 

Merits... 
Findings of fact (specific) 
Legal questions 
Licenses: 

Denied..... 

Granted 

Suspended 
Reconsideration: 

Denied... 

Granted... 
Reparation: 

Denied.... 

Ordered. . 
Stay orders 
Violation of act 
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1945 decisions..... | 
1942 PACA decisions hitherto unre- 
ported... | 




















Grand total, decisions rendered | 





